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Hew Delhi, this the 2?"^ day afJuly, 1999

HON^BLE SHFX S«R« ADICSS, VI®~GHAIW!AN (a)
HON'BLB SHRX P«C« KAWAH, HEMBiSR (J)

Taraem L«1 ^ri <3band<<
Htuae na, lOB^H, Rlrf^i NaiSFU"^#
Sihakur Basti, Dclhiil

(By ivd'vacatej s^ri G«D«Bhandari)
\^r8us

mian af India "thrau^i

1« The General Mana^r,
Hartihem Railway#
Barada Hauge, Naw Delhi*

24 The DivisionalRailway Hana^r'»
Nartham Railway, stateBatry R
New Ddhi#

(Ey Aduicatet ^xci JUD«IM%«P>n)

ORDER

• •••iiPpUcant

• • • Respandent8

JSl HON*BLB SHRX P«C«KANNAN,MBMBCR (J)

1* Heard Shri a«D«Bhandarl, oavnaal far the iqppllcanb

and Bhrl fUL* Dhawan, catnsai ftr ihe reapandentayl

2^ !Jl» applicant, wha was a Driver 'A* Special in the

grade af R8« l640-290o/«, has dhallanged the aider dated 21«6*91

af oai^uleary retirement in|>ased by the disciplinary autharity

(Axuaajaxa A»l) and the arder af die a^^llate authority dated

24*3*1992 (APnexre a-3) an variaug grattide,^ The case af the

applicant Is that he was appalnted an 24*6;! as a

daaner under the respandmta and lastly, he has bean

haldinf the past a£ Driver *A' fipl^ in the scale af Bts*1640«

2900/-^ The applicant was Issued a major penalty diarfehaeet

dated 20*12*1990 (Ainexire a-4)* The gtatenent af article

af charge levelled against this ippllcant is that while

functioning as a Driver an 18|ll*1990, has been xaqpansible
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for not stopping short of level crossing Gate NoKlSic to ensuxe

^ts closure and passing sane in open position indisregard of tlie
caxition orders issued to him at mTL andHJZ, which has resulted in

an accident with the Truck No. NLZ 5230 at the railway crossing

aid caused death of one cleaner and ndnor injuries to the truck

driver. An inquiry officer was appointed by order dated 13*2.1991

(APneooire ArS) vho submitted his report dated 14.4.1991 to the

disciplinary authority (Annescure iw20), on the basis of the enquiry

report and after considering the representation of the applicant,

the disciplinary authority imposed the punishment of coitpiilsory

retirement w.e.f.- 7.6,1991 (Annexure Ar-1). Ih© applicant thereafter

submitted adetailed appeal dt.9.3.l992 (Annexure a-2) to the conpeteBt^
appellate atithorlty. in this appeal, the applicant challenged the

order of punishment on various groxinds.The main grounds are as mdert-
3. itiere were two caution orders issued to him on 18.11.90. The

second caution order which was issxied later on 18.11.90 clearly

indicated that he should dead, if recfuired. it also contained

another instruction which reads as fcllowsi

"Please pass after ensuring closure of gate to road
traffic and gateman ha^id signal"

It was,the]^fore, contended that the second caution order

authorised him to proceed further without stopping of the train If

the gateman displayed the sigial. It was stated that as the gatemm

displayed green hand signal to him he did not stop the train. The

applicant has also bnou^t out that in that particular railway

crossing, there was no requirement for stopping the train completely

at the railway crossing, it was also stated that applicant had

rendered roerltorlus service of over 30 years and never acted or parti—

cipated in any strike, it was also stated that the pxanishoent of

compulsory reitrinent has ruined his life. The applicant also contended

that the whole procedure adopted by the enquiry officer was not in

accordance with rules,e.g., truck driver was not sumnoned; the

applicant was not allovied to produce his defence witnesses; the
applicant was not supplied with the true copies of the proceedings
against the gateman; the applicant vrs not given additional
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hearing e«n on his «rth».#n«ue.t. mthe Il«.t .1 the .
«« appUc-^t contended that the order .1 P«nl^t Ispo-d

inst the facts and law and, therefore, req r«on him was against tue racTis m*
f'

he set asi^^ . I

^ Ihe appellate aumorlty by order dated 24.03.1992 (wnex, |
^3, rejected the appeal with tl« followJhg observation..- t

•Ihe past record of ^rl Lai I
well iJstructlons contained |
driver failed to ^^ryo ^ at MTD and MUD leading |in the caution orders la^d at •
to collision with a . ^ g. In three accident IfaSs'raSTe^oSSIirn '̂tKlt facts his appeal is |
rejected"i|

5 the respondents In their reply had stated that the
p„lshBent order end the appell.te order .« in .co.rd«.ce
with law «.d the rules «.d Instructions of the RaUway 8.ar« .
It was also stated that the applicant wasjlnvolved lif fetal
accident on IS.11.1990 and the said accident eccurred due t.
the negligence of the appliosnt. It was else stated that the
^polntaient of S>n R.P.Dcgra, I*oc Ihspoeter, as Inquiry
Officeilte cend\xx D.A.P. preceedings wee in accordance with
the rules snd the spplioant was given reasonable oppertunity
and the inqxiiry was conducted in an Impartial mameri;: Kcopy

of the inquiry report was furnidaed to the applicantg As tlf'®
applicant was found guilty ©f the <aiar?p, the disciplinary
authority, after considering the representaUon submitted by
the applicant and other records awarded the puni^iaent«
Q Shri fluflodari, oounseljfor the applicant referred to
the inquiry proceedings In detail to indicate how the order ef
punishinenVsgainst the rules. He also submitted that the
ippellate Authority did net apply his mind as to whether the

fact of ndsoonduct with which the applicant was charged toother

with mttendant circumstances and the past record of the applicant

as required under the rule 22(2) ef the Railway Servants

(Discipline & i^peal) BUles,
Oonted, , e, 4'/»
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^ » eulanltted that the enSer of the appeUa^e authoilty
tad eipply lepreduced the charge i»d ale. "fierred te the part
bad recetde. He rtated that the order of the appeUate authortt,
U bald and crsptic and did not consider any of the ground,
raised by the appU««t In his appeal. Ihe Wpell.te wittarlty
tad al*. not exwilned whether the findings of the dleclpllnary
authority are warranted by the evidence on the record and
.d»ther the penalty imposed is adequate. Inadequate or severe.'
m this connection he relied upon the Jud^nent of the Hon'ble
Suprone court In the case of (^h^nder vs. mjnn gf ipd^%
ji^TB 1986 11731^1 «« relevant observations of the Hon'ble
svprene court are contained in paragraphs 9 and 2«. Ihe saw
xeads as xaaderi-

•9® These authorities proceed upon the principle
that in the absence of a requirement intbe stat^
©r the rxiles, there is no duty cast on an appellate
authority to give zoassns iphere the order is one ox
affirmance. Here, R.22{2) of the Railway Servants Rules
in eaqpress tierros requires tJae Railway Board to rec^d
its findings on the three aspects stated therein^ Similar
are the requirements under R.27(2) of the central
Civil services (Classification, Control aW Appeal)
Rulesd 1965. R.22(2) provides that inthe case of en
TOpeal against an order imposing any of the penalties
specified in r.6 er enhan<^ng any penalty Afl^sed under
the said rule, the appellate authority shall •consider*
as to the matters indicated therein. The word •oon^der*
has different i^ades ofmeaning and must in R*22(2)i|lin
ihe context in which it appears# mean objective consl*
deration by the Railway Board after due application of
mind whidh implies the givJLng of reasons for its
decision"||

"24. XXXKlOCKlOCXo Such being the legal position, it is
©f utmost inportance after the lDrtyi(seoond Amendment
as interpreted by the majority in Tulsi Rem Patel's
case that the Appellate Authority must not only give
a hearing to the Government servant concerned but also
pass a reasoned order dealing with the contentions
raised by him in the appeal. Me wish to emphasize that
reasoned decisions by tribunals, suCh as Railway Board
in the present case, will pzomote public confidence in
the administrative process. AP objective consideration
is possible only if the delinquent servant is heard and
given a chance to satisfy the Authority regarding the
final orders that may be passed on his appeal. CenaidB-b
rations of fair-play and Justice also aoaxiize that
such a personal hearing should ^ given•»

Contd.. . .5/—
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8, Shri Uhi. .1- ^
* A4.^ 3*1973 6t >WA. O.M. 4ated 13.7»1981Sall^ay B.«d-s l.t«r 4.t«i 3.3.1973 mA
„4 that th. .rdT passed is «t: 1.
.ccrda.cs .1th pr.,lsl.n. .. H»l^ " «.d the l.,tr«tl.n.

^ 4-his •t the suprene ourt.-f theiuilway Btard and the
. n the erder et dlsciplieary

9. VP. diandarl al» challenfed the •rer
.IthTlty and tl« »p.rt .f the Inquiry .«lcer .n varlens
,r.«de and referred t. a.u"i«r .£ J.l9e»ehts ef the S.pi-'

I

Ourt and^Trih\*ial»

w »:. h-h. I»a«n. cmsel fer re.p«.dent. •rh.sittedth.t
the appellat. erder Is In accrdanoe with the re,ulrene.t ef
the rules. He referred t. the .h^rvati.ns ef the appellate
authority that the applicant had failed t. ebwrve the
i.structi.ne end contended that thi. findin, ef the appellate
autherity is sufficient fer «» purp.se ef dispesal ef the
.ppeal. He also submitted that the Inquiry was owrducted In
aocrdence with the rules «>d the disciplinary authority after
,lvin« reasonable opportunity to the applicant Imposed the
mlnintum punishaien-t prescribed in the rules*

11. we have carefully considered the submissions of the
ceunsel on either side and exainined the pleadings. VP find
flaring illegality vitiating the order of the appellate

Authority. Hence the O.K. is t© be allovPd on this ground alone.

ffB. therefore, do not propose to consider various otiier grounds
raised before us by the counsel for the ippllcant.iiV'-'^

12. RtCLe 22(2) of the Rules reads as followss-

*22(2) - in the case of an appeal against an order
imposing any of the penalties specified in Rule 6
or enhancing any penalty inposed laider the said rule^
the appellate authority ^all consider -

(a) Whether the precedure laid dovm in these rules
has beenoopplied vdth# and if not. Whether such
non-oomfliance has resulted in the violation of
any provisions of the Osnstltution of India or
in the failure of Justice;
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t^l anSS.'inSS<iSe""''̂ e«7«.4
pa93 orders ""

(1, confirming, enhancing, reducing er setting
asids the penalty/ ©r

-,aa i^i-Arxn the case to the autiiorlty which
'"> 'di%?=ts;j.

iTxl crrcumet-ioe. .f
the case^j,'

^a'vlde" its letter dated 3.3.W» i"**®13. The Rjiilway B9«rd vide its x
tiie following instructionsi

.*11 ^he Pomtsrai^
servant the Disciplinary

.3 t. the said
points aro not tenable •

14. fl« previsien. of Rule 22 of the Railway servant,
(Idscipline ^wpeal) Rules. 1968 «.d the instructiens dated
3.3.1978 Isswd by the Railway Bsard pr.vide. that the
appellate authority sheuld consider 11 the points rised in
the iv«el "I «« ePPUllu^ authority eheuld recrd his
reason, as to why the aid points are not tonable.lhe
sppellate order, dees net refer t. any .f tie greundVpolnts
that have to«> urtsd in the appel. Is. tmd that the
.^pellaW authori^ l>*s tolled upM the past bad reoerd of
the appllcmrt that he was involved in tofee accidents tor
the rejeotien of toe appel. As the past bad record ef toe
applicant was not made a speclfio charge in the d^artosheet,
we held that the reference to the same in the appellate order
has viti.ttd the proceedings before the ^pellatt antbority.
in the circumstances, we hold that the appellate order is net
in oonfirmity of tJ» rules, instructions ef the Railwey Ward
«,d the judgenent of the Hon'ble supreae Cburt in Rem (Slander's
case (supra)# however, make it clear that we have not
examined the various groxjnds raised in the appeal and, therefore,
do not esqpress any opinion on the nerits of the appeal,^

I e e e 7. .
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1^; in the facts and circumstances af the case, quadi
the ^pellate order dated 24.3,1992 (APnexire Ar3) and remit
the matter to the appellate authority with a direction that
the authority should hear and dispose of the appeal after
affordinf a personal hearing to the applicant on merits by a
reasoned order in confirmity with the requiiement of rule 22(2)

of the Railway servants (Discipline &APP^al) Rules, 1968 as
e:?>editlously as possible and, in any event, not later than 3
Honths from the date of receipt of a ojpy of this order,

16. Hie 0«A«is disposed ©f accordingly. No cost^

(P.C.KANN^)
MEMSBR (J)

/nV

(Lr.adicei
vice-chairman (a)


