central administrative Tribunal
principal Benchy New Delhiy

.'%oo"
OeAe Noo 1029/93
New Delhi, this the 277" day efJuly, 1999

HON*BLE SHRI SeRe ADIGE, VICE=CHAIRMAN (A)
HON*BLE SHRI PoCe KANNAN, MEMBER (6))

Tarsem Lal s/e shri Ram Chandy
House Ne, 108=H, Rishi Nagar,
ghakur Basti, Delhig eecedpplicant

(By adw cate; shri GeDeBhandari)
versus

tnien ef India threugh

1. The General Manager,
Nerthem Railway,
Bareda Heuse, New Delhi,
24 The DivisionalRailway Manager,
Nerthern Railway, StateEntry Read,
New Delhig es e REspendents

(By Adwcatey shri Ro.L.Thawan)

ORDER

BY HON'BLE SHRI PsC,KANNAN,MEMBIR (J)

1. Heard Shri G.D.,Bhandari, couns2l fer the applicant
and shri R,L. Dhawan, @unsel for the respendentsy

24 The applicant, whe was a Driver ‘A’ special in the
grade ef Rs, 1640=2900/=, has challenged the erder dated 21,6,91
of compulsery retirement impe sed by the disciplinary autherity
(Annesxa re a~1) and the erder of the appellate authority dated
2443,1992 (Annexre j-3) en Varieug grewndsy The case of the
®plicant is that he was appeinted en 24.611‘;@ as a Lece
Cleaner under the regpendents and lastly, he has been

helding the post oef Driver *A' gply in the scale ef RS.1640-
2900/=¢ The applicant was issuved a major penalty & argehgeet
dated 20,12,1990 (anexure 2-4)., The statement of article

of charge levelled against the applicant is that while

functieni ng as a Driver en 18411,1990, has been respensible
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for met stopping shert of level crossing Gate Noo154C to ensure

!ts Closure and passing same in open position indisregard of the
caution orders issued to him at MTL andMUZ, which has resulted in

an accident with the Truck No. NLZ 5230 at the railway crossing

and caused death of one cleaner and minor injuries to the truck
driver, an inquiry officer was appointed by order dated 1321991
(anncxure a-5) who submitted his report dated 14,4,1991 to the
disciplinary authority (annexure 2A~20). On the basis of the enquiry
report and after considering the representation of the applicant,

the disciplinary authority imposed the punishment of compulsory
retirement wee.fy 7,6,1991 (Annexure a-1), The applicant thereafter
submi tted adetailed appeal dt,9,3,1992 (Annexure A=2) to the competent
appellate authority, In this appeal, the applicant challenged the
order of punishment on various grounds,The main grounds are as underge
3, There were two caution orders issued to him on 18,11,90, The
second caution order which was issued later on 18. 11,90 clearly
indicated that he should stop degd, if required, It also contained
another instruction which reads as followss

“Plcase pass after enguring closure of gate &g road
traffic and gateman hand signal®

It was,therefore, contended that the second caution erder
authorised him to proceed further without stopping of the trainp if
the gateman digplayed the signal, It was stated that as the gateman
displayed green hand signal to him he did not stop the train, The
applicant has also brought out that in that particular railway
crossing, there was no requirement for stopping the train completely
at the railway crossing. It was also stated that applicant had
rendered meritorius service of over 30 years and never acted Oor partie
cipated in any strike, It was also stated that the punishment of
compulsory reitrment has ruined his life, The applicant also contended
that the whole procedure adopted by the encuiry officer was not in
accordance with rules,e,g,, truck driver was not summoned; the
applicant wes not allowed to produce his defence witnesseg; the
applicant was not supplied with the true coples of the proceedings
against the gateman; the applicant wis not given additional
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docmntsmpned on 134419912 and he was not givena personal
hearing even on his writtenrequesty In the 1idht ef the abeve,
the applicant contended that the erxder of punishment impesed

on him was against the facts and law and, therefore, required te
pe set asideg

4. The appellate suthority by order dated 24,03.1992 (AMEXs
a=3) rejected the appeal with the following observationss=

e past record of 95 LI Vil -hur o 11 B
driver failed to observe the instructions contained
in the caution orders i gsued at MID and MUD legding
to collision with a druck causing loss of human life,
ghri Tarsem Lal has beerj volved in three accident
cases earxrlier, o@nsidering these facts his appeal is
rejected ™y
5 the respondents in their reply had stated that the
punighment exder and the appellate order are in accerdance
with law and the rules and instructions of the Railway Boardy
It was also stated that the applicant wasjinvolved infa fatal
sccident on 18411.1990 and the said accident eccurred duve te
the negligence of the applicant, It was also stated that the
appointment of ghri R.P.Dogral, Lecc Inspecter, as Enquiry
officedte conduct DedsRe preceedings was in accerdance with
the rules and the applicant was given reasonable eppe rtunity
and the inquiry was conducted in an impartial mamery A ®PpPY
of the inculry repert was furnished to the applicante As the
applicant was feund guilty of the charge, the disciplinary
suthority, after considering the representation submitted by
the sgpplicant and other records awarded the punishmenty
é shri phandari, counsellffor the applicent referred te
the inquiry proceedings in detail to indicate how the order of
pMishmn:/a:gainst the rules, He also submitted that the
appellate Autherity did net apply his mind as teo vhether the
fact of miscenduct with which the applicant was charged together
with attendant circumstances and the past recerd of the applicant
as required under the rule 22(2) of the Railway servants
(piscipline & appesl) Rules,

mnted‘.o.‘/-
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= He submitted that the order of the appellake authority

had simply reproduced the charge and alse referred te the past
bad recerds, He stated that the order of the appellate authority
ig bald and cryptic and did not consider any of the greunds
raised by the applieant in his appeal, The Appellate autherity
had alse net examined whether the £indings of the di gciplinary
authority are warranted by the evidence en the record and
whether the penalty imposed is adequate, inadequate er severe,
in this cennection he relied upon the judgement of the Hon'ble

suprere Cowrt in the case of Rpam Chgnder Vs, Union of JIpdia

2L 8 173) ¢ The relevant observations of the Hon'ble
Supreme Qpurt are contained in paragraphs 9 and 24, The same

reads as wnderg=

%g, These authorities preceed upen the principle

that in the absence of a requirement inthe statute

or the rules, there is no duty cast en an appellate
authority to give reasons where the order is one of
affirmance., Here, Re22(2) of the Railway Servants Rules
in express terms reduiresg the Railway Board to recerd
its findings on the three aspects stated thereing similar
are the requirements under R.27(2) of the Central

civil services (Classification, Control abd aAppeal)
Rules, 1965. R,22(2) provides that inthe case of an
appeal against an erder imposing any of the penalties
specified in R.6 er enhancing any penalty inpesed under
the said@ rule, the appellate authority shall ‘consider?
as to the matters indicated therein, The word ‘concsider?
has different shades ofmeaning and must in Re22(2)Jin
the context in which it appears, mean objective consi=
deration by the Railway Board after due aprlication of
mind which implies the giv_ing of reasons for its
decision"J

24, XOOXXXXXX. such being the legal gdtion, it is
of utmost importance after the Forty@second amendment
as interpreted by the majority in Tulsi Ram Patel's
case that the pppellate autherity must not only give
a hearing to the G@vernment servant concerned but alse
pass a reasoned order dealing with the cententions
raised by him in the appeal. W wish to emphasize that
reasoned decisions by tribunals, such as Rallway Board
in the present case, will promote public confidence in
the administrative process, an objective consideration
is possible only if the delinquent servant is heard and
given a chance to satisfy the autherity regarding the
final erders that may be passed on his appeal. onside-
rations of fair-clay and justﬁc.e alse .Ciu:l.m that
such a personal hearing shoul@ be given®,
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g,  shri mhasdari ia his cententien alge refefred te the
Rallway Beard‘'s letter dated 3.341978 & MA OoM. dated 13.741981
and submitted that the appellate erder passed is net in
sccerdance with previsiens ef pule 22 and the imstructiens
of theRallway Beard and the judgemsnt ef the Suprems Osurt,
9. mc. Bhandari alse challenged the erder eof disciplinary
autherity and the repert ef the inquiry efficer en varieus
gremmds and referred te a nunber of juigements ef the Suprem®
osurt nndg.‘fihm;l.‘.
10. mc, R.L. Dhawan, counsel feor re spendents gabmittedthat
the appellate erder is in accerdance with the requirement of
the rules, He referred te the ebservatiens ef the appellats
authority that the applicant had failed te ebserve the
jnstructiens and contended that this finding of the appellate
suthority is sufficient for the purpese of dispesal of the
appeal, He also submi tted that the inquiry was conducted in
accordance with the rules and the disciplinary authority after
giving reasenable eppertunity te the applicant impesed the
minimum punishment prescribed in the rules,
11, we have carefully considered the submisgsiens of the
ceounsel en either side and examined the pleadingss we find
glaring illegality vitiating the erder of the pppellate
Authority, Hence the O.A. is to be allewed en this greund alene,
we, therefere, de net prepese te censider varieus ether greunds
raised before us by the counsel for the applicante /¢
12. Rule 22(2) ef the Rules reads as follewss=

w22(2) = In the case of an sppeal against an erder

imposing any ef the penalties gpecified in Rule 6

or enhancing any penalty impesed under the said rule,

the appellate authority shall consider =

(a) Whether the precedure laid down in these rules

has beencopplied with, and if net, whether such

non-com-liance has resulted in the vielatien of

any provisions of the Opnstitution of India er
in the failure of justice;
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(p) vhether the findimgs of disciplinary authority
are warranted by evidence on the recerd; and

(e) yhether the penalty er the enhanced penalty
imposed is adequate, inadequate or severej and
pass erders =

(1) confirming, enhancing, reducing or setting
aside the penaltys er

(i1) remitting the case te the autherity which
impe s2d or enhanced the penalty or te any

other authority with sixksix such directions
as it may deem fit in the circumstances of

the case,®
R =R Pl
< ® K X »

13. The Railway poard vide its letter dated 3.3,1978 issued

the follewing in structienss

wall the pointsraised by the delinquent railway
servant in his defence appeal b= conglidered

e and it should be recorded by the pisciplinary
Authority/acpellate Authority as te why the said
points are net tenable®,

14, The previsiens of Rule 22 of the Railway Servants
(piscipline & appeal) Rules, 1968 and the instructiens dated
3, 3,1978 issued by the Railway Beard prevides that the
appellate authority should consider all the points raised in
the appeal and the appellate authority sheuld receord his
reasong as to why the said points are net tenable, The
appellate erder, does net refer te any of the grounds/points
that have been urfied in the appeale W alse £ind that the
appellate authority has relied upon the past bad record of
the applicant that he was involved in three accidents fer
the rejection of the appeals As the past bad record of the
applicant was net made a specific charee in the chargesheet,
we hold that the reference to the same in the appellate order
has vitiated the proceedings before the appellate authority,
In the circumstances, we hold that the appellate order is not
in confirmity of the rules, instructions of the Rallway Board
and the judgement of the Hon'ble supreme Opurt in Ram Chander's

case (supra)e W8, however, make it clear that we have not
examined the various grounds raised in the appeal and,therefore,
do not express any opinion on the merits of the appealy
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1{.2 In the facts and circumstances of the case, we quash

the appellate order dated 24.3,1992 (annexure A=3) and remit
the matter to the appellate authority with a direction that
the authority should hear and dispose of the appeal after
afferding a personal hearing teo the applicant en merits by a
reasoned erder in cenfirmity with the requi rement of rule 22(2)
of the Railway servants (Discipline & appeal) Rules, 1968 as
expeditiously as possible and, in any event, not later than 3

months from the date of receipt of a ®py of this ordery

16, The O.hAeds disposed of accordingly. No costsd

f@,lt pw\(l % oLud
(P o CeKANNAN) .R.Ai

MEMBER (J) CE-CHAIRMAN (a)

/na/



