IN THE CENTRAL ADMIN ISTRATIVE TRIBUNAL

PRINCIPAL BENCH 3 NEW DELHI i
0A No.1004/93 Date of decision; /¥ -7-93
Shri Jagdish Singh Us. UCI & Others i
CORAN

Hon'ble Shri C.3. Roy, Member (2)
For the applicant .. Shri 8.3.Mainee, Counsel

For the respondents.. Shri HeK.Gangwani, Counsel

JUDGEMENT

This application is filed ynder Section 19 of
the CAT Act by the applicant aggrieved against the
order dated 19,3.93 saying that “Shri Jagdish Singh,
(the applicant) will retire from Railway Service on
31.5.1993 after superannuation of age i.e. 58 years",
The facts of the case are that the applicant was
appointed as Sub-Uverseer Mistry in the Northern Rail~-
way with effect from 21.5.58. He produced his magri-
Culation certificate at the time time of appointment
showing his date of birth as 18.5.37, which was entered
into his service book. & seniority list of pyls WOTk ing
On construction organisation was issued on15.3.80,
in which the name of the applicant appears at S1.N0.3Q
and his date of birth recorded as 18.5.8937 and the
date of appointment as 21.5.58, Another seniority
list was issued on 3.6,92 showing his date of birth
erroneously as 18.3.35, against which the applicant
Tepresented on 10.8.92 for making correction, After
obtaining the orders of the competent authority, the
date: of birth was corrected as 18.5.37 in that seniority
list. 1In spite of this, the respcndents have issued the
impugned order dated 19.3.93. Terming this act

of the respondents as absolutely illegal and arbitary,

the applicant has filed this application,
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The respondents have filed their counter reply
alongwith an MP for vacation of interim order granted
by the Tribunal on 24.5.93 not to retire the applicant
on 31.5.1993. They say that the applicant is being
correctly retired on 31.5.93 taking into account his
correct date of birth as 18.5.1935. They have denied
the contentions of the applicant alleging that the
applicant's matriculation certificate has been tampered
with and that the Controller of Examiattion, Punjab
University has informed vide letter dated 2%2.2,93 that
the applicant's date of birth is 18.5.1935. They
further aver that in the seniority lists issued by them
on 18.2.92, 21.11.91 and June,92, Retirement List dated
155,91 and also the leave account, the date of birth
of the applicant is recorded as 18.5.1935. In view
of this, the respundents say that the 0OA is misconceived

and deserves to be dismissed.

The appliieant has filed a rejodnder reiterating
what he has stated in the OA and alleging that the

letter from Punjab University is a manipulated one.

1 have heard $hri B.S.Mainee, learned counsel
rned
for the applicant and Shri H.K.Ganguaniffcgunsel for

the respondents and perused the records.

The appliCant,passad his matriculation examination
in 1953 with Roll N0.31443. He was appointed in the
Northern Railway on 21.5.58, his.data of birth being
18.5.37, on the basis of the matriculation certificate,
which the applicant claims Was produced at the time

of appointment, and his date of birth vas recorded gas

1845.37 in the service record. The respondents continued

to mention the same date of birth in all subsequent

documents. Annexure A=2(page 13) is the seniority list

dated 15.3.80, which also shows that the date of birth

of the applicant is 18.5.,1937,




The applicant's date,of birth, was wrongly shoun |
a8 18.3.35 in the seniority list dated 3.6.92 against
S1.N0.17 in Annexure A—III(paée 16). The appldicant

. filed a representation on 10.8.92, which is. Annexure IV

(page 17). 0On the said representation, the date of %

pirth of the applicant was corrected by the concerned

Headclerk probably with the order of the competent

authority, as 18.5.37 and the date of retirement was

shoun as 31.5.1995, However, the respondents have

issued the impugned notice to Superannuate the applicant
y on 31.5.1993, when according to tﬁe corrected date of

birth, the applicant is required to retire only on

31.5.,1995, |

The allegation of the applicant is that the date
of birth was arbitrarily altered from 18.5.37 to 18.5.35
without conducting any encuiry oenind back of the
applicant. The applicant has a fundamental right to
continue in service if his date of birth is correct,
upto the correct date of retirement as per the well=- £
settled law. The applicant has made a representation but
b to no avail, and the impugned notice was issued, uhen
in the service records, as stat ed Supra, the original

entry shows his date of birth as 18.5.37.

The Respondents' case is that the genuineness
of the correctness of the matriculation certificate
produced by the applicant was guestionable. It appears
that they have taken his date of birth as 18.5.35 as
; per the information givep oy Punjab University, which

, after an enguiry.
is doted 22,2,93/ The seniority ‘list issued oy the
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Trespoddent on 15.3.80, in which the date of birth of

the applicant was recorded as 18.5.37 is not disputed,
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There is no specific denial to para 4.13 of the 0UA in

whichetne applicant claims that Mrs. Sona Mani, Head

Clerk cpirected the date of birth as 18.5 .37 after
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obtaining the orders of the competent auihority.

It would also be seen that the seniority list
of PUls in the grade of Rs.2000-3200 was issued.on
25.6.92 but at that time the date of oirth of the
applicant was corrected to be 18.5.37, but the
documents produced by the respondents pertain to
the period 1991-92, i.e. prior to 25.6.52, which
do not shrow any strenéth tot he case of the respon-
dents in view of the fact that the date of birth

was corrected as 18.5.37 as pack as 25.6.92.

The respondents were asked to produce the original

service records which they claim are ﬁOf.aVailaJla.

It is relevant to guote the case of State of
Urissa VUs. Binapani Dei & Others (AIR 1967 SC 1269)
in which it was held that the respondents have not
issued any show cause notice and altered the date of
birth to the detriment of the applicant without any
encuiry, which is against the principles of neatural
justice. In the above judgement it is clearly stated

by their Lordships that:

"The State sas undoubtedly not precluded, merely
because of the acceptance of the date of birth
of the first respondent in service register, from
holding an enquiry if there existed sufficient
grounds for holding such enquiry and for re-
fixing her date of birth. B8ut the decision
of the State could be based upon the Tesult of
an enguiry in manner consonant with the basic
concept of justice. An order by the State
to the prejudice of a person in derogation
of his vested rights may oe made only in accor-
dance with the basic rules of justice and fair~-
play. The deciding authority, it is true, is not
in the position of a Judge called upon to decide
to decide an action between contesting parties,
and strict compliance with the florms of Juxek ko
judicial procedure may not be insisted upon.

He is, however, under a duty to give the person
against whom an enquiry is held an opportunity

to set up his version or defence and an cppcrtunity

to correct or to controvert anyevidence in the
possession of the authority which is sought to
be relied upon to his prejudice. ‘
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For therpurpose the person against whom an
énquiry is held must be informed of the

case he is called upon to meet, and the
evidence in support thereof. The rule that

a party to whose prejudice an order is
intended to be passed is entitled to a
hearing applies alike to judicial tribunals
and bodies of persons invested with authority
to adjudicate upon matters invclving civil
conseqguences.,

"It is one of the fundamental rules or

our constitutional set up that every citizen
is protected ajainst exercise of arbitrary

authority by the State or its officers.
Duty to act judicially would, therefore, arise
from the very nature of the function intended
to be performed; it need not be shown to be
super-added, [f there is power to decide and
determine to the prejudice of g person, duty
to act judicially is implicit in the exercise
of such power., If the essentials of justice
be ignored and an order to the prejudice of

a person is made, the order is a nullity.

That is a basic concept of the rule of law
and importance thereof transcends the signi-
finance of a decision in any particular case.,*

It may be further seen that the first seniority
list contains the date of birth of the applicant as
18.5.37 which assumes a lot of importance in this
case and in the seniority list of 25.6.92 correct ion
of date of birth only indicates that though the
service record is not produced, if it is produced
it should have contained the correct date of birth

as 18 05019370

When such is the case, the notice to retire
the applicant from service on 31.5.1993 does not
appear to be in consonance, because the date of birth
as recorded in the service record, which is stated
to have been misplaced by the respondents in their
office; there is no effort made by the respondents
to get the service record traced from the office
of the Chief administrative Cfficer(Constun.) i.e.
Respondent 2, which might have beencalled for, when

the date of birth is corrected by the Respondents.
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The refore, 1 hold that the acts of the
respondents in issuing notice to retire the appli-
cant without holding any enquiry and not at
all by producing the service record and without
any notice changing his date of birth after a
long time, is not only arbitrary but also causes
vast prejudice to the applicant by making him
to lose the right to serve until he is super-

annuated according'to his actual date of birth.

Following the guidelines laid down by the
Hon'ble Supreme Court as stated supra, I feel
that the applicant has made out a CaSe very
strongly in his favour and I, theréfore, set
aside and quash the impugned order dated 19.3.1993.

Noc order as to costs.
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