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principal bench : new DELHI

OA No,1004/93 Date of decision: /S'̂ '7-^3,

Shri aagdiah Singh Us, uOI & Others

CORAW

Hon'ble Shri C.O. Roy, fnemcer (o)

For the applicant .. Shri B.S.flainee, Counsel

For the respondents.. Shri H.K.Ganguani, Counsel

judgement

This application is filed under Section 19 of

the Cat Act by the applicant aggrieved against the

order dated 19.3.93 saying that "Shri Jagdish Singh,
(the applicant) will retire from Railway Service on

31.5.1993 after superannuation of age i.e. 56 years".
The facts of the case are that the applicant was

appointed as Sub-Overseer Mistry in the Northern Rail

way with effect from 21.5.58. He produced his matri

culation certificate at the time time of appointment
showing his date of birth as 18.5.37, which was entered

into hxs service book. Aseniority list of puis working
on construction organisation was issued on15.3.eQ,

in which the name of the applicant appears at Sl.No.30
and his date of oirth recorded as 18.5.8937 and the

date of appointment as 21.5.58. Another seniority
list was issued on 3.6.92 showing his date of birth
erroneously as 18.3.35, against which the applicant
represented on 10.8.92 for making correction. After

obtaining the orders of the competent authority, the

datei of birth was corrected as 18.5.37 in that seniority
list. In spite of this, the respondents have issued the

impugned order dated 19.3.93. Terming this act

of the responaents as absolutely illegal and arbitary,
the applicant has filed this application.



The respondents have filed their counter r^ly

elonguith an np for vacation of interim order granted

by the Tribunal on 24.5.93 not to retire the applicant

on 31.5.1993. They say that the applicant is being

correctly retired on 31.5.93 taking into account his

correct date of birth as 18.5.1935. They have denied

the contentions of the applicant alleging that the

applicant's matriculation certificate has been tanpered

uith and that the Controller of Examiafetion, Punjab

University has informed vide letter dated 22.2.93 that

the applicant's date of birth is 18.5.1935. They

further aver that in the seniority lists issued by them

on 18.2.92, 2l.ii.9l and June,92, Retirement List dated

15.5.91 and also the leave account, the date of birth

of the applicant is recorded as 18.5.1935. In view

of this, the respondents say that the DA is misconceived

and deserves to oe dismissed.

The appllicant has filed a rejoinder reiterating

what he has stated in the OA and alleging that the

letter from Punjab University is a manipulated one.

I have heard Shri B.S.Mainee, learned counsel

for the applicant and Shri H.K.Ganguanlf/CoSnsel for
the respondents and perused the records.

Th. applicant passed his matriculation examination
in 1953 uith Roll no.31443. He uas appointed in the
Northern Railuay on 21.5.58, his date of birth being
18.5.37, on the basis of the matriculation certificate,
uhich the applicant claims uaa produced at the time
Of appointment, and his date of birth uas recorded as
18.5.37 in the aeruice record. The respondents continued
to mention the same date of birth ifi

wr Dirtn in all suosequent
aocuments. Rnnexure «-2{pa9e 13) ia the seniority liat
dated 15.3.80, uhrch also shous that the date of birth
Of the applicant is 18.5.1937.



The applicant's date of birth, uas wrongly shown

as 18.3.35 in the seniority list dated 3.6.92 against

SI.No.17 in Annexure A-III(page 16). The applicant
filed a representation on 10.8.92, which is Annexure IV

(page 17). On the said representation, the date of

birth of the applicant was corrected ay the concerned

Headclerk prooably with the order of the competent

authority, as 18.5.37 and the date of retirement uas

shown as 31.5.1995. However, the respondents have

issued the impugned notice to superannuate the applicant
on 31.5.1993, when according to the corrected date of

birth, the applicant is required to retire only on
31 .5.1995.

The allegation of the applicant is that the date

of birth was arbitrarily altered from 18.5.37 to 18.5.35

without conoucting any enquiry oehind oack of the

applicant. The applicant has a fundamental right to
continue in service if his date of birth is correct,
upto the correct date of retirement as per the well-
settled law. The applicant has made a representation but
to no avail, and the impugned notice was issued, when
in the service records, as stated supra, the original
entry shows his date of birth as 18.5.37,

The Respondents' case is that the genuineness
of the correctness of the matriculation certificate
produced oy the applicant uas questionaole. It appears
that they haue taken his date of Dirth as 18.5.35 as
per the information gieen ay Punjab Uniuersity, which
. . . „ an enouirv.is nted 22.2.93/ The seniority list Issued oy the
resportdent on 15.3.80. in which the date of birth of
the applicant was recorded as 18.0.37 is not disputed.
There is no specific denial to para 4.13 of the OA in
whrch.tne applicant claims that firs. Sons flani, Head
Clerk correcteo the date of birth as 18.5.37 after



obtaining the orders of the compBtent awthority.
•%

It would also be seen that the seniority list

of PUls in the grade of Rs000—3200 was issued, on . ^

25.6.^2 but at that time the date of birth of the

applicant was corrected to oe 18.5.37, but the ^

documents produced by the respondents pertain to *

the period i.e. prior to 25.6.S2, which

do not throw any strength to t he Case of the respon

dents in view of the fact that the date of birth *

was corrected as 18.5.37 as Oack as 25.6.92,

The respondents were asked to produce the original

serv/ice records which they claim are rtot a\/ailajle.

It is relevant to quote the case of State of

Orissa Vs. Binapani Oei & Others (AIR 1967 3C 12 69)

in which it was held that the respondents have not

issued any show cause notice and altered the date of

birth to the detriment of the applicant without any

enquiry, which is against the principles of natural

justice. In the above judgement it is clearly stated

by their Lordships that:

"The State eas undouotedly not precluoed, merely
because of the acceptance of the date of birth
of the first respondent in service register, from
holding an enquiry if there existed sufficient
grounds for holding such enquiry and for re-
fixing her date of birth. But the decision
of the State could be baseo upon the result of
an enquiry in manner consonant with the oasic
concept of justice. An order by the State
to the prejudice of a person in derogation
of his vested rights may be made only in accor
dance with the basic rules of justice and fair-
play. The deciding authority, it is true, is not
in the position of a Oudge called upon to decide
to decide an action between contesting parties,
and strict compliance with the iforms of jttxstciocc
judicial procedure may not be insisted upon.
He is, however, under a duty to give the person
against whom an enquiry is held an opportunity

'V to set up his version or defence and an opportunity
to correct or to controvert anyevidence in the
possession of the authority which is sought to
be relied upon to his prejudice.
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For thrt"purpo8e the person against whom an
inquiry is held must be informed of the
Case he is calleo upon to meet, and the
evidence in support thereof. The rule that
a party to uhose prejuoice an order is
intended to oe passed is entitled to a
hearing applies alike to judicial tribunals
and bodies of persons invested uith authority
to adjudicate upon matters involving civil
consequences*

* It is one of the fundamental rules or
our constitutional set up that every citizen
is protected a lainst exercise of arbitrary
authority by the State or its officers.

• uty to act judicially uould, therefore, arise
from the very nature of the function intended
to be per formed j it need not be shoun to be
super-added. if there is power to decide and
determine to the prejudice of a person, duty
to act judicially is implicit in the exercise
of such power. If the essentials of justice
be ignored and an order to the prejudice of
a person is made, the order is a nullity.
That is a basic concept of the rule of law
and importance thereof transcends the signi
ficance of a decision in any particular case,*

It may be further seen that the first seniority

list contains the date of birth of the applicant as

18*5.37 which assumes a lot of importance in this

Case and in the seniority list of 25*6.92 correction

of date of birth only indicates that though the

service record is not produced, if it is produced

it should have contained the correct date of birth

as 16 .5.1937.

Uhen such is the case, the notice to retire

the applicant from service on 31 *5*1993 does not

appear to oe in consonance, because the date of birth

as recorded in the service record, which is stated

to have been misplaced by the respondents in their

office; there is no effort made by the respondents

to get the service record traced from the office

of the Chief Administrative 0fficer(Constun.) i.e.

Respondent 2, which might have been called for, when
the date of birth is corrected by the Respondents*



Therefore, I hold that the acta of the

respondents in issuing notice to retire the appli
cant without holding any enquiry and not at

all by producing the service tbcord and without
any notice changing his date of birth after a
long time, is not only arbitrary but also causes

vast prejudice to the applicant by making him
to lose the right to serve until he is super

annuated according to his actual date of bxrth.

Following the guidelines laid down by the

Hon'ble Supreme Court as stated supra, I feel

that the applicant has made out a case very

strongly in his favour and I, therefore, set

aside and quash the impugned order dated 19.3.1993.

No order as to costs.
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