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VA NO.695/1923

| . Chattar Singf, ACSCh
5/0 “h.Nathru Ram
F-7287/18 Ladu saral,
p.0. Mehrauli,
New Delivi.

2 Komal Singh, €SO
s/o0 Sh.Shyam Lal &3
4B Prasad Nagar, Karol Bagh,
New Delhi.

(

8. Kartar $ingh, CSO _
§/0 Sh.Ganga Ram :
1%.98 Dev Nagar, Karol Bagh,
New Delhi. '

4, Itwaril Singh, ACSO
5/0 Sh.Kacherud,
116C/ 1V Pushp Vihar,
New Delhi.

5 Brijesh Kumar, ACS0
5/0 Sh.mohan L&l
147F 1V, Pushp Vihar,
New Delhi.

6, Kishan Chand, ACSO0
S/0 Sh.Bhimé,
758, L.R.Complex,
New (@lhil.

. S1r Ram, ACSO
S/0 Sh.Manget Rai
H.NO. %7, Yusuf Sarai,
New Delhd.

B. Nirmal $ingh, ACSO0,
$/0 Sh.Ujagar Ram
wz/zama Sant Garh (Shapura)
Tilak Nagar,
New Delhi.

9. Shangara Ram, ACSC

S$/0 Sh.Hari Ram Bl
84, Ram Puri, Kalkajl, &
Mew Delhi. o
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10, Ram Swarup, ACS0
S$/0 sh.Goverdahn Dass ; ’GZb
- 3053 Arya Pura, Subzimandi.
New Delhi,

145 Rijpal Singh., ACSG
$/0 Sh.Karan Singh
R~1 Brahpurli Colony,
New Delhi.

425 Bhagwai Singh, ACSC
$/0 Sh.Panna Lal,
S-11L/16%4 Pushp Wihar,
New Delhi.

1 3. C.B., Jarodhia, ACSO
$/0 Sh.Phusa Ram
G-Z269 Nanabpura,
New Delhi.

14 . Ram Prasact, ACSQ
$/0 Sh.Shuka Ram
310 Sector 11, Sadia Magar.
New De)hi.

155 Agya Ram, ACSC
S/0 Sh.Chura Ram
118 CGH Complesx,
Vasant Vihar,
Mew Delhil.

16. Hari Singh, ACSO g
S/o0 Sh.Kundan Lal |
/893 Pushp Vihar, s |
New Delhi. ' |
% X Ganga Saran Suman, ACSO

S/0 Sh.Narain Dew, :

1WWI-R Aram Bagh, : ; |

New Delhi. |

: : —APPL ECANT S

QA& No. 962793 _ E

5 0.F. Gupte
Assistant Civilian Staff Officer,
Office of JS (1) and CAQ,
C-11L Hutments,
New Oelhi-110 0y).

2k R.K. Khanna E
Assistant Civilian Staff Of¥Ficer,
Directorate of Naval Flane,
Naval Headquar ters, '

| south Block,

é New Oelhi-110 @y).




0A _NO.
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1.5, Yadav .

Assistant Civilian staff Officer,

pefence Research and Development Orgar i setion
(R & 0),

Mministry of Defence,

Sena Bhawah, R

New Delhi-110 0. -t

K.N. Dewan :

Assistant Civfiian staff Officer,

Mm.S. Branch, s
Army Headquarters, s
South Block, !
New De@lhi-110 011,

R.K. Sharma :

Assistant Civilian Staff officer.

pefence Research and pDeve Lopment Organisation
(R & D),

Mministry of Defence,

Sena Bhawan.,

New Delhi-110 (1.

$.%. Katyal

Assistant Civilian staff OFFicer.
Directorate of Personnel otficers,
Al Headquarters,

Vavu Bhawan .

New Qelhi-110 0)).

vishwanath

Assistant Civilian Staff Officer,
G. 5, Branch,

Army Headguarters,
Sena Bhawan,

New Delhi-110 011. .. Applicants

1168793

Pltam Singh
S/o Shri Rishal Singh
®/0 D-427, Saroini Nagar, New Delhi-110 0F3.

F.P. Mehsram

$/0 Shri P, Meshram

Rfo 28A J&K Pocket,

pDilshad Garden, Qelhi-110 035,

soharn Ram
5/0 Shri Chandev  Bharu
Rio 1-231 Sarojini Nagar, New Delhi-11U UZ3.

Mom Raj Singh -
s/o Sh. Rabbu Singh
R/o C~205 Nanakpura, New Delhi-110 02Z.

versus sy
Union of LIndia, through
Defence Secretary, i
South Block s« mmswm

New Delhi. ¢
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Z. The Joint becretary (Admiv. ), .

and Chief Administrative Officer,
Government of 1ndia,<w. b

Now. Delhi ... . L e —iRESPOMDENT S

|

By Adocate: Shri Sarvesh Bisaria counsel for the
applicants.

By Advocate: $/Shri Mohar Singh

Col.. 191/2002 Im
OA_6¥5/199%

e

Bhagwat Singh

working as ACS0

Armed Forces Headquar ter«

New Delhi. : ..Petitioner

By Advocate: Shri Sarvesh Bisaria.
versus

A Chandrashekhar

Jdoint Director

Office of 4s (Training) & Cao,
Ministry of Defence,

New Delhi-110 011, .. Respondents

By Advocate: Shri S.mM. AritT.
OR D& R -
ezmbnewm&_mmp_&mgh&mmw

The three 0as bearing NO. 695/93, 962/92  anci
I168/2003 had been decided by a common order by this
fribunal on 28.9. 95, The respondents intended to revert
the applicants 1in the 0As because of the Sudgment

delivered by the Hon ble Supreme Court on 21.9.1989 in

Civil  Appeal NO. 3489-3491/1996 against the judgment of

the pelhi High Court in CWP  NO. 423/1975 in  case

éntitlied as -D.P. Sharma Vs, . Q. L. which was

registered as Cwp NOo.  423/1915 and also on the basis of

another Jjudgment in o Rk, Khosla vs. Us0: 1. and a

judgment given by this Tribunal in OA 115/90 H.R.
Ve, W0, e

Giasuba

& Others and certain other judgments. On

the basis of these Judgments.-the panels of Assistants

which were

drawn during the Years 1977-78 to 1982  for

N
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promor.ion s Assistant Civilian Staff Officers

(hereinafter referred to as ACSO) were #ought o be

reviewed. Similarly there was revision in seniority of
Lower Divisional Clerks by virtue of the Jjudgment:
delivered by the courts and Tribunals. lhough cetain
reversions were guashed as weire  not in i oper
implementation of the judgment but even by quashing those
the JIribunal made it clear that the applicants, or for
that matter anyone else, shall be liable to be reverted
in accordance with law, if the need so arises, after the
order of the of the Tribunal in Gaba s case is properly
implemented. An SLP was filed before the Hon ble Supreme
Cour t which was granted a number as CWP 3489-3491 of 1996
the Hon ble Supreme Court set aside the reasoning:s  and
judgment of the Iribunal, we remit the matter to the
Iribunal for reconsideration of the aquestion @&z to
whether any of the reverted employees were in fact
promoted to the post of UDC or Assistant or got any
higher promotion against any roster point as a reserved
candidate and in  such an event whethef they could be
directed to be rever ted notwithstanding their
re~determination of seniority in the cadre of LOC in
tmplementation of the judgment of the Supreme Court in

Sharma and Khosla. The Union of 1India as well as

rever ted emplovees may place necessary materials in this

regard and the Tribunal may re-consider the same and

dispose of i1n accordance with law. This is how this

matter has come up before this Tribunal again.

Z. wWe have heard the learned for the parties and

gone through the records of the case.
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34 Both the counsel agree that . the matter has

v6~

been remanded back only on the short guestion as nariated
above because the Hon ble Supreme Court had also observed
in the Judgment that we have ordinarily disposed ot this

application by allowing the . appeal but for the
contentions raised and noticed in paragraph 45 of the
judgment of the Iribunal to the effect that the reverted
employees did claim that their promotion to the post of
UbC  and Assistant was on the basis of reservation and
against the roster point, and that question the Tribunal
has not considered or answered, so the matter was

remanded back to this Tribunal only on this short point.

4. Before dealing with the rival contention as
put forth by the parties, we would also like to make

mention  that the Hon ble Supreme Court had also observed

as under: -
After examining the judgment of this Court
in  0.P, Sharma Vs. Union of India as well as
R.K. Khosla Vs. U.0.I.., we have no manner of

doubt that the seniority of all those emplayees,
who nhad been in the Army Headquarters prior to
1968 has to be determined/redetermined on the
hasis of continuous length of service
irrespective of their date of contirmation in
accordance with the Office Memorandum then in
force. In that view of the matter, the reverted
employees, who had joined the Army Headquar ters
being selected by the Union Public Service
Commission cannot claim to be belonging to a
different category so as to be excluded from the

purview of the judgment of this Court in  Sharma
and Khosla”.

5, The perusal of the above observation, as made

by the Hon ble Supreme Court, it is quite clear that the

depar tment had to redetermine the seniority of the LDC to

UbC  and from the upc to that of Assistant who had “joined
the service

of the Army Headquarters prior to 1968 on

the basis of continuous length of service irrespective of

(}:\/\_’

’
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i he
tpeir date of confirmation as it was sogprovided in the

office memorandum. fven while arguing the case before us

none of the parties raised - any dispute about
redetermlnation of seniority on the basis ot continuous
length of service for all those employees who Joined

prrior to 1968 on the basis of the OM.

6. ihe only contention raised by the Learned
counsel for the applicants is that the applicants now
hefore the court all belong LO reserved category and
since the guestion whether they could be reverted back
pad not been considered by this Tribunal and that i3 why
the Hon ble Supreme cour t had remanded back this «ca@se.
Arguing on this aspect the learned counsel for the
applicants Shri Bisaria contended that the applicants
could not be reverted back as no senior to the applicants

is being given promotion against the roster point.

1. The counsel for the applicants fur ther
submitted that seniority of 8C/ST employees had to be
dealt with on a different feeding basis. The applicants
were promoted to higher posts against vacancies reserved
for members of Scheduled Castes and they should have been
allowed to retdin their position in the senlorlty list of
Upcs, Assistants, ACSOs, CSO0s and $COs, the position was
due to them as a member of SC and since o Scheduled

Castes employee has been replaced by their seniors as

sufficient number of vacancies were avallable thers, the

auestions of post dation of seniority in their case 1in

these grade 1is against the law declared by the Hon ble

Supreme Court in the case of O.P. Singalgﬁnd Another Vs.

Uol and Others reported in 1984 ALR SC 1595.

I




8. the applicant furtherwsubmitted that in the
review OPC panels the respondents have arbitrarily
changed the eligibility criteria pecause &% per the Al HE
Civil service Rules. the eligibility for pi OMoL1o from
upe Lo Assistant jg B years continuous service 1N the

grade and this 5 vears service counts from the e tual

date of promotion and not from the date of revised
seniority OF posﬁ dation as per the policy enunoiated by
the respondents in 19179. he counsel for the applicants
fur ther submitted that neither the review 0OFPC could mot
change the grading of an officer nor could it change the
zone of cosideration and take 1into account a&ny i ease
i, the number of vacancles as per the review DPC, S0 zone
of consideration could not be changed by the review OPL.
SimL barly extension of panel could not be ex tended peyond

prescribed limit.

9. Ihe counsel for the applicants further
submitted that revision of seniority on the pasis of
lower post 1s untenable and the learned counsel for the
spplicants has referred to @ judgment 1in the case of
0,.P. - Singla and another Vs. U.0.l. % Others, ALR 1984
sC 1595 wherein the Hon ble Supreme Court witile dealing
with the question of seniority of members of Delhi Higher

judical Service and commenting upon the  seniority

position of respondent NoO.#4 Shri G.5. Dhaka submitted

that the same has to be dealt with on a different Wa&sis.

He was appointed as an Additional District and Sessions

Judge in a vacancy reserved for members of the Scheduled

Caste

ifi

‘ He will retain his position in the seniority

list since

that position is due to him as & member of

o
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i 1o
s~this judgment is concerned,

present facts of

scheduled Caste. As far a

s not apply to thei

Ade find that this doe
the case pecause the seniority under the pelhi Higher
service Rules was LO he determined as per #ules

gher judicial Rule
ity of the emp Loyees

Judiciral
s whereas the

16 _and 17 of the Delhl Hi

hand is with regard tO senior

the basis of their

case 1n
continuous

i5 to be determined on
Ltength of service as per sharma and Khosla s case.
Mor eover 1n the case of 0.P. singla (supra) the promotee
officers from pDelhi Judicial service O Delhi Higner
Judicial Service had chal lenged the seniority 1ist when
there was ipduction of direct recruits in pelhi Hiagher
Judicial Service but here in this case the applicants
seniority has LO be determined on the basils of OM @ they
are recruits prior to the year 1968 pefore coming inte
force of AFHG Rules. first of all their seniority is

he determined 1in the LDC cadres and thereafter they are
to be given promotion &% per the AFHQ Rules, SO the case

of 0.p. Singla does not apply to the present Case.

10. As against the other contentions raised by the

applicants are concerned, the respondents pleaded that

after the Sharma, Khosla and Gauba Judgment (Supral the

sepniority 1list in the grade of LDC had to be recasted as
per the provisions of the oM and the said list was

publ rshed for all concerned on 70.4.1992. I he

promotions from the grade of LDC 1s to that of WOC

which is a Group C° post and is required to be filled up
by promotion of LOCs who havehsgyggrggof service though
this eligibility service was ihéﬁééged to 8 years and the
promotions h@d to be madeQ.r oﬁw the basis of

seni - -1
iority-cum-fitness. The panels of promotion to the




10, 'H/

grade of UDC from 1959 t011983-84Awerenfeviewed on the
basis of the revised seniority list in'the grade of LDC
and the reservation in the promotion was introduced vide
Memo dated Z27.11.1972 was strictly followed and based on
the panel of UDC, promotion to the grade of Assistant had
also be reviewed which had also strictly followed the
instructions for :promotions. A roster chart had been
prepared and 1t has been submitted that in case 1f
sufficient number of SC candidates were not available
even in the extended zone of consideration, that too only
in the grade of ACS0, 30 the seniors may have to replace

the reserved candidates.

1. It 18 also pleaded that when the vacancies had

got dereserved, the same was done only on  account of

non-avallability of $C/$1 candidates or SC/ST candidates
figuring out of zone of consideration and that too by
promotion on selection, so 1t cannot be said the same has

been done in a discriminatory manner.

1¢. Ine counsel for the applicants has also
referred to a judgment in the case entitled &3 Bhagwantha

Rac Vs, Ihe State of Mysore by its Chief Secretar,

Uihana Soudha and Anhother Page 366 wherein 1t hasw  Lesp

observed that officiating promotion to @ higher post op

selection basis - subsequent change in seniority jn 1 Owel

grade cannot effect such promotion’ . the counsel for the

abplicent relied upon this judament and submitted that

once  promotion has been diven on proforma basis, the

Chenge  1in  the seniority list could: not have

aeffecred. However,

been
on going through the judgment we find

that the petitioner was promoted as Special Offiéer as he



o1 b | T —

was the only officer in the cadre who fulfilled the

)ﬁ qualifications of the post of Special Officer. Lt was

hetd 1n this judgment that promotion as special officer

was made as new appointment on the basis of e@ligibilivy
and qualifications did not depend on the rank previously
claimable by the petitioner in the antecedent post which
he w0 neld. o as Tar this judgment is concerned, the
same does not apply to the present facts of the ca=me as
1t did not depend upon the rank which was so0 held in the
lower grade whereas in the case in hand the seniority
tist  which 1s directed to be revised by the three

judagments referred above depended upon the Toeder
category.
13, I'he counsel for the applicants has a&lso relied
upon  another Jjudgment of Madras High Court in the case

entitled as D. Blasubramaniam and etc. etc. Vs,
Government of Tamil Nadu and another reported in 19918}

SLR 431 wherein it has been observed as under:-

l”Constitution of India, Articles 265 @nd 309

¢ - Amendment in rules - Retrospective rules -
: Promotion - Reversion - Promotees reverted since Lhey

were rendered ineligible for that promotion by change
in eligibility criteria introduced by GOM cdated

4.8.1976 retrospectively - Vested rights cannot be
taken away by change in eligibility criteria tiaving
retrospective effect - Reversion on such a ground
illegal".

14, ihe perusal of the above quoted passage would

show that thé promotees were reverted since they were

rendered ineligible because of introduction of another

Government OM  dated 4.8.76 which . had

effect

a. retrospectively
and the Hon ble Court Quashed the OM dated 4.8. 76
and has held that

the vested rights cannot be taken

R NPT A . 2,

away by change in eligibility criteria having

On~—
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effect and reversion on such & ground 13

retro%uectlve

11legal. gut 1h the case ip hand the reversion 13 HOL
peing done by way of amendment in the om which has
effect but it 1s beingd done 1in comp LianCe

the Hon ble Abp®

retrosoeotlve
of the order passed by w Court and as held
in the case of sSharma, Khosla and Gaubé . applicants

seniority list had been directed toO be revised and if on
the basls of revised seniorit v list promotions are Lo be
cone i dered again on the basis of the then applicable
rules, the applicants cannot have any gr ievance about
their reversion if they do not fulfil the eligibility
conditions oOF 1f they lose thelr seniority ov that  they
eration zone at the time when

were not in the consid

promotions wel e considered by the OPC.

5 $o the next guestion 1 whether the applicants

who had got promotion agalnst any reserved point ot the

hasis of & senior iy 1ist which had been quashed cannot

retain their promoted post if on the direction of e

Hon ble Supreme Court the seniority 1ist is redetermlned

and after redetermination if it is found that at the time

of consideration of promotion the candidates were not
eligible or were away from the zone of consideration 50
in that event they cannot retain the higher post oOn
promotion which they had got on the basis of eriyonecus
seniority list. They will have to make way for the
eligible candidates who were entitled for pr oo Lon
because of the erroneous seniority list they cannot take
away the rights of other who are eligible and eare

deserving to be promoted to the next grade.

A~

[y .
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1 6. Ln view of the above ,discussion and
pairticulary the observation made by the Hon ble Supreme
Cour t that they would have allowed the appeal against the
earlier order passed by the Tribunal in this very 0OA
wher @i1n they had observed as follows:-
After examining the judgment of this Cour L
in LLP. Sharma Vs. Union of India as well &s
R.K. Khosla Vs. U,0.1., we have no manter of
doubt that the seniority of all those employees,
who had been in the Army Headguarters prioe: Lo
(968 has to be determined/redetermined on the
basis of continuous length of S VICe
irrespective of their date of confirmation 1n
accordance with the Office Memorandum then in
force. in that view of the matter, the reverted
employees, who had joined the Army Headguarters
heing selected by the uUnion Public Service
comm1351on cannot claim to be belonging to &
different category so as to be excluded from the

purview of the judoment of this Court in Sharma
and Khosla' .

L7, Further the Hon ble Supreme Court had also in
clear terms set aside the earlier judgment and reasoning
given by the Tribunal, so i1n view of that the OA cannot
be allowed and the department is Jjustified to redetermine
the seniority as per the judgment given by the Hon ble

Supreme Court in the case 0.P. Sharma, R.K. Khosla and

the Judgment given in Gauba s case by the Tribunal.

18. Consequently after the redetermination of the
seniority, the position of the applicants 1n the
seniority list would also change and they cannot etaln
their promotions on the basis of their ealrier seniority
list. Their eligibility for promotion and zone of

consideration is to be considered on the basis of revised

seniority list.

g, NO other contention has been raised before us.



ZU. with the above observation. the OA 18

" dispsosed of. NO costs.

Cp_191/2002

. {he applicant has filed this Contemptl petition
for intitiatind contempt proceedings under Section 1 and
17 of the Contempt of Courts Act and to initiate
proceedings under Section 340 Cr.PC on behalf of the

applicant,

§ ihe facts in brief are that the applicant had
filed an OA which was allowed by this Hon ble Tribumal
against which the unoin of ILndia had filed an appeal
hefore the Hon ble suypreme Court and the case Wwas
remanded back to this Tribunal to decide the followind

aquestion: -

“whether any of the rever ted employees welre
in fact promoted to the post of UDC or Assistant o
got any higher promotion against any roster point as
& reserved candidate and 1in such an event whether
they could be directed to be rever ted notwithstanding

f their re-determination of seniority in the cadvre of
Lpc  in implementation of the judgment of the Supreme
Court in Sharma and Khosla. The uUnion of India as
well as reverted employees may place necessary
materials in this regard and the (ribun&l may
re-consider the same and dilspose of 1in accordance
with law.’

Z8. After the remand of the case, the applicant

submitted written submissions. The official respondents
also filed written submissions along with Annexure R-3,

i.e., & chart position showing the promotion of UL to

Assistant &long with thelr wirtten submissions where the

respondents admitted that in the review panel of 1980-81

the respondents have considered one SC and one SI and

promoted them upon which . the court had asked the

o

R " i



)512.52.2001 seeking
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respondnts to file &n affidavit. v;de order dated
I certain clarification as Lhee
applicants were replaced by senior SC candidates. [ he
respondents filed an affidavit in January, 2007 ancl
submitted that Shri Brijesh Kumar was replced by Shri
prem Chand and also mentioned the said fact in the
addiviton affidavit of Jaunary, 7002 . It 1is furtehr
submitted that per the revised panel and list avallable
with the applicant Shri Prem Chand was promoted in 13973
from LOC to UDC. and that in the said affidavit the
respridents  have shown shri C.D.. Ujlain in the revised
pan(a of Assistants of 1980-81 which, in fact, as perv the
list ciruclated by the respondents of the panel of
assistants, the name of Sh. C.0. Ujlain does not @ppear
in the said panel. ihe applicant further submits that
the respondents have interpolated/fabricated the original
list by inserting the name of Sh. C.D. Uilain in Lthe

panel of 1980.

74, ihe respondents filed & counter—-reply.
rRespondnts in their reply submitted that a review LUPC for

the vear 1980-81 for promotion from the grade of ULC to

)
3

ASS1S

£
{

tant was held on 5.11.199¢ in terms of the
directions/implementation of Hon ble Supreme Court s
order in U.P. Sharma s case and in 1994 it was noticed
by the respondents that a few eligible persons had been
inadvertently left out for consideration Tor prowmotion
from the date of UDC to Assistant. Thefore, a review LFC
was held on 16.9.1994 to consider such left out officers
and Shri  Charan Das Ujlain was one of the left out
eligible persons who was assessed fit by the review OPC

heid on 16th September, 1994 f promotion to the grade

28
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of Ass1stant in the penel year 1980-81. An amendemnet to
the select list was notified vide respondent:s ordei daled

79,10, 1994, Thus there has been no wilful act on the

pal't of the respondents to either mislead or suppreéss any

materr1al from this Iribunal.

25, we have heard the learned counsel for the

par ties and gone through the records of the case.

26 . The learned cousnel for the respondents has

also shown the record how and in what manner the review
DPC was held which was duly held as per the rules and the
\/ name of C.D. Ujlain was duly notified in the select
Jist. Thus there does not appear to be any wilful
contumacious disobedience of the order nor any action

calls for to be taken under Section 340 Cvr.P.C.

Z¥. Hence, CP does not call for any interference

Vicrtogehe:.

(VLK. MAJOITIRA )
WEMBER (A)

which is accordingly dismissed.

Rakesh

| —



