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principal Bencn-

O.A. NO. 99/93
i':?+-h dav of May 1998

New Delhi this the 13th day
r, .Wieo Vice-chairman (A)

nJ'"A '̂vedavalli, """bar (3)
Hon ble Dr. a-

Px. const. Man Singh,
No.' 728/N.O.,
S/o Shri -lasma ^
Village- Gihaur •
p s. Sector"2A, Noida,
Gha-/iabad CU.P.) Applicant

(By Advocate: None)
Versus

1 Additional Commr. of Police,
New Delhi Range,
New Delhi.

• 2 Dy. commissioner of Police,
New Delhi Distt.
New "

3. Delhi at' o' J p. Hstate,
Commr. of Police, . - . +.^
New Delhi. Respondents

chri Aiesh I.uthra proxy
^cou^serfor'Ms. Jyotsana Kaushik)

nRDER (Qrall

r r Arline \/ir^e-Chair!na.D...JAl8x„.iion:ble Shri S.R.. Ach.ge^..vi

Apblicant impUDhescharge-eheet dated 1,-11.91
„ the DiecipUnary Authority's order dated(Annexure-3), the ui.

7) dismissing him from the Delhi13 3.9? (Annexure-?) dismi.p-^i' j
•+. -« order dated 18.9.9?and the Appellate Authority s ^

(Anneyiirs-1) rejecting the appeal.

j. Applicant was departmental 1y proceeded
against on the charge that he proceeded to avail
day's medical rest w.e.f. 31.1.« and was due bac. on
^yMupon which he again brought another certificate

day's further medical rest and proceeded to avail of the

. Respondents



u r,n 16 7.90 but didf 0 2 90. He dee bacl-. en 16.^same w.e.f. ^,h<iAnt onsame w.e.f. • • - -ihsent on
his duties as such and was mar ..

• . .. ... address vide office
1 -> -7 Q171 T T. J. S I 111

.• . nf his home address vide office
nf issuing absentee notice . • •ot .i.s,oULiij Hiitv nor sent

.j +- a 7R ^ 90 b® neither repor ..e. -letter dated 28....yw,

any intimation.

3. inouirv Officer's report stated that he was
hut insoite of reminders at his office andsent summoiii nut i.n>>u.

- • n F Thereafter summary
home address he did not ioin the D.E. Th,

ii<tt of witnesses and
of allegations alongwith the Us.,
documents was sent to his home address through speciai
messenger, which he actnowiedged receipt cf, but did hO
sobm,lt. reply to the summary of allegation and also did not

oHnnnci There upon after obtainingjoin the D.E, proceedings.
-F Adril Dv. Commissioner to conductpermission from Afla.L. uy.

ex-parte proceedings against, the applicant ,
proceedings were commenced against him,but despite giving
him fun opportunity to partioipate in the proceedings, he
did not do so

7k The Inquiry Officer examined various

witnesses and ooncluded that the charge of unauthorised
absence against the applicant was established beyond any
shadow of doubt.

Acopy of the inquiry Officer findings was

sent, to applicant, which he received on 5. 1.92 and he
submitted his reply on 10.2.92.

idering his reply and goingAfter cons i

record, the disciplinarythrough the materials on reoora, urn

authority accepted the Inquiry Officer's report and



holding the applicant to be an incorrigible type of

person, whose presence in the police force would affect

the discipline of the force and instigate other members of

the force also to be indiscipiined, he dismissed the

applicant from service vide impugned order dated 13.3.92

and further directed that the period of absence from

17.2.90 till the date of issue i.e. 13.3.92 would be

treated as leave without pay.-

7. Applicant filed an appeal against, the

aforesaid order to the appellate authority, and also

requested for a personal hearing which was granted, but

despite two opportunities given by the appellate

authority, he did not avail of the same. The appellate

authority considered the grounds taken in the appeal and

for the detailed reasons spelt out in the appellate order-

dated 18.9.92 rejected the appeal^against which this O.A.

has been filed.

8. None appeared for the applicant even on the

second call, although this O.A. has been on the board

since 10.3.98. Shri Ajesh Luthra proxy counsel for Ms.

Jyotsana Kaushik was present and has been heard. We

notice that this O.A. was listed at Sr. No.3 of the

regular hearing list. We also note that, once before that

i.e. on 16.10.97 the O.A. was dismissed for default and

non-prosecution. Thereafter MA 3016/97 was filed for

restoration of O.A. , wh'ich was allowed. We also note that

in between 16.10.97 when the O.A. was initially dismissed

for default and today, on date some proxy counsel has

been appearing on behalf of applicant's counsel Shri Jog

Singh except for the date on which Shri Jog Singh appeared

and to press MA 3016/97 and under the circumstances we

/L



-

cannot help but conclude that applicant's counsel is not
seriously interested in pursuing this case. We are,

therefore, proceedings to dispose it of after hearing Shri

Ajesh Luthra and pursuing the materials on record.

9. The first ground taken in the O.A. is that

applicant was appointed in Delhi Police on 10.7.1978 when

the Punjab Police Rules were in existence and he was
appointed by the Commandant of Police, who, according to

the Delhi Police Act, 1978 is equivalent to the rank of

Oy. Commr. of Police, whereas, the impugned order of
punishment is passed by the Addl. Dy. Commissioner of
Police. It is, therefore contended that the impugned

order has been passed by an authority subordinate to the

appointing authority of the applicant. Shri luthra has

explained that the Addl. Dy. Commr of Police is not

subordinate to Dy. Commr, of Police. There is division

of work amongst the two, in as much as Wo# aaaei »
^ Jt. u

Addl Dy. Commr. of Police looks after the

administrative matters, the Dy. Commr. of Police is

^ge of the law and order situation. There is

nothing on record to establish that the Additional

Dy.Commr. of Police is subordinate to the Dy. Commr. of

Police and hence this ground is rejected.

The next ground taken is that the period of

absence has been treated as leave without pay and as such

the period of absence of the applicant has been condoned

and hence the charge of remaining absent unauthorisedly

does not survive. This ground has no merit in the light

of the CAT Principal (Full ) Bench Judgement dated 4.8.93

in O.A. No. 1344/90 Hari Ram Vs. Delhi Administration &

Ors. wherein it has been held that the impugned order has



, , whole aed har^onisoulv construed tohe read as a wh
- rpal intimation ofascertain th. ; ^

^ Mdi-reiv because m one ..impugned or directed the absence periodthe discipimarv authority basdirec. ^

. ho as leave without pay cannot be
authority Intended that applicant

hhat the disciplinary authority
. oh in service. Hence, thi., Jshould be continued m -

also rejected.

ej taken is that the,4 The third ground taken
a sal order has violated rule 16(xi)0elhiimpugned dismiss,. authority took Into

p„„se (PaA) Rules the disciplinary author ,y
t'kc nast record without making •consideration appHcan .. - record of

,pocific Charge. We note that, the previous bad. record
. . o wilfil absence from duty onapplicant of unauthorised, wim.. ••

applioani. u. .

ptevious occasions «nds specific mention at para-. t
charge-sheet, and hence this ground also fails.

../M tftken is that the
The next ground

j fn he absent due to medicalreasonsapnlicant was compelled to be absen
, -n and was getting medical treatmentas he was seriously ill, and was g

Tt is well settled that no
under Government doctors • . h

t much less one belonging toctuniformeGovernment servant.

force such as the Police can claim leave as o .
u f from duty without authorisation,remain absent from oury

- ^ H was so seriously iH and was unable toapplicant indeed was ->o se ,
perform his duty he should have ^applied for leave
pcescribed performa supported by^medioal certificate an
ewaited orders of the same before availing of the leave.
T„ the present case no leave application has been referre

T-cs-r,+- w«s 111 as claimed by him
to by him and even if applicant was

/}r\



he cannot treat it as a jiistificgtion for remaining absent

from duty, in the absence of filing proper leave

application.

1g. The next ground taken is that the ax-parte

proceedings against him are illegal. This ground has no

merit, in the light of the fact that applicant himself did

not participate in departmental proceedings.

1^. The next ground taken is that the

punishment is excessive and is disproportionate to the

charge. This ground has also no merit. Hon'ble Supreme

Court's ruling in Ashok Kumar Vs. State of U.P. 1996

(3?) ATC 329 has observed that unauthorised absence of a

police constable from duty was wrongly held by the High

Court to be not such a grave misconduct as to warrant

removal. Further more in U.O.T. Vs. Parma Nanda AIR

1989 SC 1185, Hon'ble Supreme Court has held that the

Tribunal cannot go into the quantum of punishment.

15. The last ground taken is that the

Appellate Authority's order displays non-application of

mind. This ground has no merit as the Appellate Authority

has discussed in detail all the grounds taken by the

applicant in his appeal.

1^, In the result the impugned order warrants

no interference. The O.A. is dismissed. No costs.

(Dr. A. Vedavalli)
Member (J)

(S.R. AdVge)
Vice-chairman (A)


