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CORAM

Xhe Hon'ble Mr. 0.|).5harmd, l^ember (3)
The Hon'ble Mr. I^.K.Uermd, nember (a)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether dieir Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGEMENT
(Hon'ble Shri N.K.fierma, Member {Sf.

In the two D.As No.875 and 876 of 1993 the applicant
bhri 3D Gupta, a retired assistant Engineer in the CPJD has ,
assailad^the impugned order dated 22-3-93 under which he was
infoimed^a proposed action again-t him bnder rule 16 of theC^
^CAjRulaa 1965 on tha boais of stdamsnt of imputation of
mis-conduct. The applicant has been charged with failure to
maintain absolute intSgrity and lack of devotion to duty
thereby contravening rule 3.1W and S-IC/of CC5 Conduct Rules,
1964. The applicant has prayed quashing of the impugned order
and an interim orplief of staying the operation of the impugned

.. order. .(hiie admitting the O.A. on 3-4-93 notice uas issued
to the lespondents to file reply before this Bench anc^n
int.rim st^y for 14.days uas also granted till 5-5-93. The
interim order has been continued thereafter and the csse



V

came for final hearing on 19-7-1993.

- The short -facts cf the case arj that the applicant uas

an-^ Assiatant Engineor, CP y|0 u . e .f. 13-3-1 973 and was posted
«

in the Dirctorate of CPUD in New Delhi during Dune, 1979.

He was served with the impugned orders on the ground that

he ^while working as A.En. during 1980-83^ committ ed irregularities
in the work of constiruct ion of Byepass to NH-1 which resulted

in a loss to the government of Rs. 1 ,28,722/-. The applicant

has assailed this initiation of proceedings cf minor penalty

^ at a time when ha was- about to retire within a weeks' time

on suparannuaticn. He has quoted the P'Unistry of Home Affairs

instructions vide O.fl. No. 134/10/8D-AUD-I dated 28-2-01

under which it has been said that minor penalty proceedings

continued after retirement do not have any effect on the

pension in the matter of reducing or withholding the pendion

of a retired government servant and as ouch disciplinary

authorities are required to take steps to see that the minor

penalty proceedings instituted against a gov.rnment servant

who is due to retire are quickly finalised before the date

of retirement. Th^^ all age^ malsf ides on the part of Respondent

No,2 who was made to^y a penalty of fe.BOO/- under this
Tribunal's orders dated 28-8-92 in another OA No.211/92

filed by this applicant.

3. The respondents have stoutly denied the allegations

as of malafides and they also came up with a subsequent office

fiemorandum issued by the flinistry of Personnel, P.G. & Pensions

dated 31-7-87 which stipulates that the Central Government

has the powers to withhold or withdraw pension even as a

result of minor penalty proceedings instituted while the

charged officer was in service and which was continued after

his retirement provided grave misconduct or negligence is

established. Besides it has been submitted that no cause of

action i^as arisen in favour of the applicant against the

respondent yet as the charge sheet was served on him before

retirement and he also replied to it on 24-4-93 and orders

on this charge sheet are yet to be issued and ha has net



t.

ad the remedies avciileble to him in the departmental

^jjiyoceadings before coming to the Tribunc^l. The applicat i-^n.

i|is, ;ther. fore, pria^ti^a ^nd the ex parte stay has been obtained
concealing the matQ.fiiai"' facts.

iJe .have f^rd leaned courts for both the sides,
rtdmittedly the disciplinary authority has the pou/ers to

in it iat^e- proceedings under rule 16 of the CC5(CCH) Rules, 1965

uhile t his applicant was in service for grave mis—conduct or

negligence established by him. Houever, the same order

dated 31-7-87 also reiterates that it should be the endeavour

of the disciplinary authority to see that the minor penalty

proceedings instituted against the government servant who

is due to retire are finalised quickly and normally before

his retirement so that a need for continuing such proceedings

beyona the date of retirement uo not arise. In the instant

case the applicant has been charged uith failure to maintain

absolute integrity and he had showed lack of devotion to duty

thereby contravening rule 3.1(1) & 3.1(2) of the CC3 Conduct

Rules, 1964. The charges nowhere indicate that the over

payment made by the applicant by tape measurement of the work

done instead of by levels constituted such a grave mis-conduct

which warrants continuation of a proceedings in terms of

rule 9(2)H of the CC3 Pension Rules, 1972. If the mis-conauct

or negligence was so grave, nothing prevented the disciplinary

authority to initiate charge sheet agairet the applicant as and

when the same was detected. The dated of alleged over-payments

are May 1981. The respondents have taken more than 12 years

to initiate charge sheet against the official at the time when
1

he was about to retire within a week. The reason why there

was no promptness shown for initiation of charge sheet against

the official has not been explained satisfactorily. Viewed

in this context, one cannot also over look the fact that

there was some kino of malafidas on the part of Respondent

No.2 in having the charge sheet initiated agairat the applicant

at the time of his retirement because of the penalty of ffe.500/-



auarded to him under ttis Tribunal's orders. Ue are

g thereFoie putauaoed tha^ t f)e,^roc eedinys under the
J' impuoned orders are init iatad'̂ V he mala fides and

"Aalso the delays invol|̂ d^#r|̂ ,j '̂̂ jjiplained. The applicatii
.^^. .thererore succe^ ana ue order accordingly. The impugned

T«*

Lon

r{^,der.qua»iied.

Thia also disposes of b.M.No.876/93 filed subsequently

on similar grounds and seeking similar reliefs.
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