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. Responden ts

The applicant, Jai PrakasPt who was promoted

as a Senior Storekeeper in the Army Base Workshop

Delhi Cantonment is aggrieved by the impugned order

uated 19.12.92 (Annexure J) and seeks quashing of the

same to the extent that it permits pay and allowances

only from the date of his assumption'^charge of the

said post whereas" his antedated promotion/seniority

has been approved from 4.3.78. He also prays for a

wi it/direction/order to the respondents to consider

his promotion to the post of Senior Storekeeper

w.e.f. 4.3.78 and Store Superintendent w.e.f.

27.3.88 when his immediate junior was promoted with

all consequential benefits
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2,. The O.A. is contested by the

respondents who have filed their counter-reply, They

have raised a number of preliminary objections before

giving their reply on merits. HOwever, the main

preliminary objection regarding maintainability of

the OA is that it is pre-mature due to non exhaustion

of the remedies available to the applicant and is,

therefore, barred by Section 20 of the Administrative

Tribunals Act, 1985.

3.. We have heard the learned counsel for

the parties and have gone through the pleadings,

material documents and papers placed on record.

Matter has been considered carefully.

4, Re the aforesaid preliminary objection

as to the maintainability of the present OA the

respondents have not even bothered to mention the

statutory remedies, if any, which are available to

tiie applicant in the facts and circumstances of this

case which have to be exhausted before approachinvg

this Tribunal, with supporting material/papers etc.

In the <..iri..-umstances we are of the view that the said

preliminary objection is vague and is not

sustainable- It is, therefore, over-ruled and we

pt oceed to dipose of the case on merits.

o. The facts of this case, briefly stated.

are as under;
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5.. 1 The applicant was appointed as a

civilian Storekeeper in the Army Base Workshop, Delhi

Cantt, w-e„f_ 31,.8«59, He was involved in a

criminal case and was arrested on 10.11.64. He was

released on bail on 12.11,64. He was suspended for

two days. On the revocation of his suspension he

resumed duty w.e.f. 13.11.64. He was promoted as a

Senior Storekeeper w.e.f. 4.3,78 and was absorbed in

situ. His promotion was cancelled by an order dated

15.6.78 with a directive that it will be reviewed if

and when the decision of the Court is received.

Since then his particulars for promotion to the post

of Senior Storekeeper placed before the respective

Departmental Promotion Committees (DPC) subject to

availability of vacancies the findings of the DPCs

were kept in sealed cover. Subsequently, the

criminal case was withdrawn by the prosecution. The

said case was dismissed and the accused applicant was

acquitted by an order of the Metropolitan Magistrate

dated 19.8.89 (Annexure E). Thereafter, the

applicant was promoted as Senior Storekeeper w.e.f,

8-2.90 and was absrobed in situ, i with

resbondent No.3. His case for antedating his

promotion/seniority w.e.f. 4.3.78 was taken up with

the Army Headquarters and the Ministry of Defence.

The Ministry of Defence, as intimated by the Army

Headquarters approved the antedating of the

promotion/seniority of the applicant as Senior-

Storekeeper w.e.f. 4.3.78 and his pay and allowances

are stated to be admissible from the date of

assumption of duty of the said post as per the order

dated 19.12.92 (Annexure J) which has been impugned



in this OA to the extent mentioned supra. The

applicant assumed duty of the aforesaid post w.e.f.

5.6.90. His case for promotion to the post of Store

Superintendent is also stated to be before the OPC to

be convened in June/July, 1993. It is stated by the

respondents that the said post is a selection post

and the applicant is not entitled for the same

without being empanelled by the OPC and approved by

DG EHE Army Headquarters.

5.2 Re the first relief sought by the

applicant with reference to the quashing of the

impugned order partly and for consideration of his

romotion as Senior Store Keeper from 4.3.78 witli

arrears of pay and increments from the said date the

main ground urged by him is that the original

promotion to the said post w.e.f. 4.3,78 was given

after due approval by the OPC by respondent. No.l and

was notified in Daily Order Part-II No.13/78 and

hence he was entitled under the law on his acquittal

f f om the criminal case to get his promotion from the

afOi'esaid date with the arrears of pay and allowances

etc.

5.3 The learned counsel for the applicant

relied strongly upon the order of the Tribunal

(Madras Bench) in the case of S.G. Hoh411glL_YJ5.;: G.H.

Xg-LS-CLQHL LXSQT.—L'l)—.3Ld„67!jL which was given in the

light of a Full Bench decision in the case of K. Ch.

VmliataredMy.—.m.d Jlthers„y.§.,,

.CL9SZ_C2X_3kd„LC.ALJiyLd in this connection.



6„ In reply to the aforesaid ground urged

by the applicant, learned counsel for the respondents

submitted that the applicant is not entitled for

arrears of pay and allowances w.e.f. 4-3.78

particularly in view of FR 17 (1) as he had assumed

charge of the higher post viz. Senior Storekeeper

only on 5.6.90 after his promotion to the said post

w.e.f. 8-2.90. He relied upon the judgement of the

Apex Court in SibJ3i:vij5LQfM.L„LXSEeatar

KJi.—BsvLtherajiaj996„„CU^ and

S.ta.te„_otJieraLa.„md.Jlther§.Xl^^ in

support of his submission.

7„ As noticed supra, the decision of the

Madras Bench of this Tribunal in the case of s.q„

Mah^riail (supra) is based upon the order of the Full

Bench (Hyderabad) in
s case

(supra). However, the said order of the Full Bench

itself has been partly set aside and modified by the

Apex Court in the case of Uaioia_fif ^^y„-

laakii:amaa_Ii22i_i4i_see_.iQ2l.

8. It was held by the Hon'ble Suprei,;-" Court

in the said case (at paragraph 25) Lhus;

We are not much j.."'Pressed by the

contentions adva.-ced on behalf of the

authoritiec. The normal rule of "no

work no pay" is not applicable to cases

•sUch as the present one where the

employee although he is willing to work

i kei-^t away from work by the



authorities for no fault of his. This

is not a case where the employee

remains away from work for his own

reasons, although, the work is offered

to him. It is for this reasons that

F.R. 17 (1) will also be inapplicable

to such cases."

It was also further held as under;

"26. We are, therefore, broadly in
agreement with the finding of the Tribunal
that, when an employee completely exonerated
a meaning thereby that he is not found
b.lameworthy in the least and is not visited
with the penality even of censure, he has to
be given the benefit of the salary of the
higher post alongwith the other benefits
from the date on which he would have
normally been promoted but for the
disciplinary/criminal proceedings. However,
there may be cases where the proceedings,
whether disciplinary/criminal, are, for
example, delayed at the instance of the
employee or the clearance in the
disciplinary proceedings or acquittal in the
criminal proceedings is with benefit of
doubt or on account of non availability of
evidence due to the acts attributable to ,i;he
employee etc. In such circumstances, the
concerned authorities must be vested with
the power to decide whether the employee at
all^ deserves any salary for the intervening
period and if he does, the extent to which
he deserves it. Life being complex, it is
not possible to anticipate and enumerate
exhaustably all the circumstances under
whiui) such consideration may become
necessary. To ignore, however, such
circumstances when they exsist and lay down
an inflexible rule that in every case when

- employee is exonerated in
disciplinary/criminal proceedings he should
be entitled to all salary for the
intervening period is to undermine disciplin
in the administration and jeopardise public
interests. We are, therefore, unable to
agree with the Tribunal to deny the salary
to an employee would in all circumstancses
be illegal. While, therefore, we do not
approve of the said last sentence in the
first sub-paragraph after clause (iii) of
paragraph 3 of the said Memorandum, viz
^but no arrearsof pay shall be payble to
nirn for the period of notional promotion



preceding the date of actual promotion", we
direct that in place of the said sentence
the following sentence be read in the
Memorandum :

"However whether the officer
concerned will be entitled to any
arrears of pay for the period of
notional promotion preceding the date
of actual promotion, and if so to
what extent, will be decided by the
concerned authority by taking into
consideration all the facts and
circumstances of the disciplinary
p r oceed i n gs/c r i mi n a1 p rosecu t i on.
Where the authority denies arrears of
salary or part of it, it will record
its reason for doing so."

27. To this extent we set aside the
conclusion of the Tribunal from the said

1 he ratio laid down in the aforesaid case of

—ilaafciLamaals. case (supra), in our view, would

be very much applicable to the present case. While

so, the two decisions of the Apex Court cited by the

learned counsel for the respondents in Eayitiiacanl'^

and Pamarflml^ cases (supra), to our mind, would not

help the respondents' stand since the facts and

circumstances of the present OA are quite different

from those in the aforesaid cases. Moroever, it is

noti'^^eo that in the impugned order dated 19.12.92

(Annexure J) the respondents themselves have

antedated the promotion/seniority of the applicant

w.e.f. 4.3.78. However, they have not recorded the

reasons in the said order as to why his pay and

allowances will be admissible only from the date of

assumption of duty as Senior Storekeeper, Further,

copy of specific order fixing his pay and allowances

etc. if any after the issue of the impugned order

nas not been filed by either party.
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10. In the facts and circumstances of this

case and in view of the foregoing discussion the

respondents are directed to consider applicant's

claim for arrears of pay w.e.f. 4.3.78 on merits in

the light of the law laid down by the Apex Court in

s2ao.KiLaaiaQl.5L case (supra) and pass an

appropriate order and communicate the same to the

applicant within a period of three months from the
date of receipt of a copy of this order.

11- Re the claim of the applicant for
Pt emotion tu the post of Store Superintendent from

27.3.88 when his immediate junior is stated to have
been promoted neither he nor the respondents have
furnished any material as to the outcome of the DPC
meeting scheduled to be convened in June/July, 1993
for selection to the said post. Moreover, in view of

diri:..utiun given to the respondents supra,
consideration of the question of promotion to the
post of Store Superintendent would be hypothetical at
the present stage.

12. In view of the above position and the
peculiar facts and circum-^it-^ari -^4=circumstanu«s of this case the

applicant is given "Thia i j.the liuer ty to approach this
Tribunal in fresh original proceedings, if so
advised, in accordance with law, if he feels
aggrieved by the outcome of the aforesaid DPC

The O.A. 15 disposed of accordingly.

(Or . A, I/q daua 11
' mbe r j

•) /»]
^ J^hu)
'••la mb3r(A}


