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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
Original Application No.794/93 4(
New Delhi, this the @87 day of octobex 1998
| Hon ble Mr. N. Sahu, Member (Admnv)
Hon ble Dr.A.Vedavalli, Member (J)
Shri Jai Parkaéh ...Applicant
(By Advocate Shri 0.P. Sood)
Ver sus

Union of India & Others .+ .Respondents

(By Advocate Shri Madhav Panikar)

1. To be referred to the Reporter or not? YES

2. To be circulated to other Benches of the Tribunal

or not? NO

(Bbr.A. Vedavalli)
Member (J)




CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
Original Application No.794/93
Mew Delhi, this the 8™ day of Octobex 1179.

Hon"ble Mr. N. Sahu, Member (Admnv)-
Hon’ble Dr.A.vVedavalli, Member(J)

Ghiri Jail Parkash,

S0 Shri Babu Lal,

R0 DG 117126,

A, Yikashpuri,

Delhi-110018. e GApplicant

(By Advocate Shri 0.FP. Sood)
versus

1. Union of India through
the Director General EME,
EME Directorate, aArmy HQ,
Mew Delhi-110011.

Officer-in-charge,
E.M.E. Records Office,
SGecundirabad (ALP.).

B

N

Commandant .,

05, Army Base Workshop, _
D&lhi Cantt-110010. «w < Respondents
(By Advocate Shiri Madhav Fanikar)

0RDER
By Hon’ble Dr. A. Yedavalli, Member (J):

The applicant, Jai Prakash who was promoted
as a Senior Storekeeper in the ﬁrmy Base Workshop
Delhi.Cantonment is aggirieved by the impugned order
dated 19.12.92 (Annexure J) and seeks guashing of the
same to the extent that it permits pay and allowances
only from the date of his assumptioﬁﬁbharge of  the
said post whereas his antedated promotion/seniority
‘has been apﬁroveﬁ from 4.3.78. He also prayvs for a
wirit/direction/order to the respondents to consider
his promotion to the post of Senior Storekseper
w.e.f. 4.3.78 and Store Superintendent w.e.f.
27.3.88 when his immediate junior was promoted with

all consequential benefits.
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Z- The 0.A. is contested by the
respondents who have filed their counter-reply. They
have raised a number of preliminary objections before
giving their reply on merits. HOwever, the main
preliminary objection regarding maintainability of
the 04 is that it is pre-mature due to non-exhaustion
of the remedies available to the applicant and is,
therefore, barred by Section 20 of the Administrative

Tiribunals Act, 1785.

T We  have heard the learned counsel for
the parties and have gone through the pleadings .
material documents and papers placed on record.

Matter has been considered carefully.

4. Re the aforesaid preliminary objection
as to the maintainability of the present 08 the
respondents have not even bothered to mention the
statutory remedies, if any, which are available to
the applicant in the facts and circumstances of this
case which have to be exhausted before approaching
this Tribunal, with supporting material /papers etc.
In the circumstancesrwe aire of the view that the said
preliminary objectiqn is  wvague and is not
sustainable. It is,>therefore, over-ruled and we
proceed to dipose of the case on merits.,

L

5. The facts of this case, briefly stated,

aite as undei; g
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.1 The applicant was appointed as a
civilian Storekeeper in the Army Base Workshop, Delhi
Cantt, w.e.f. 31.8.57. He was involved in a
criminal case and was arrested on 10.11.64. He Qaﬁ
released on  bail on 12.11.64. He was suspended for
two davs. On the revocation of hiz suspension he
resumed duty w.e. . 13.11.64. He was promoted as a
Senior Storekeepsr w.e.f. 4.3.78 and was absorbed in
situ. His promotion was cancelled by an order dated
15%.6.78 with a directive that it will be reviewed if
and when the dJdecision of the Court is recei{éd.

Since then his particulars for promotion to the post

of Senior Storekeeper placed before the respective

Departmental Promotion Committees {DPC) subject to
avallability of wvacancies the findings of the DPCs
waire kKept 'in sedlaed COVED ., Subseqguently, the
criminal case was withdrawn by the prosecution. The
said case was dismissed and the accused applicant wés
acquitted by an order of the Metropolitan Magistrate
dated 172.8.89 (Annexure £, Thereafter, the
applicant was promoted as Senior Storekeeper w.e.f.
8.2.90 and was absiobed  in situ, ; I with
respondant Mo.3. His case for antedating his
promotion/seniority w.e.f. 4.3.78 was taken up wWwith
the Army Headguarters and the Ministry of Defence.
The Ministry of ODefence, as intimated by the Army
Headquafters appiroved e antedating of the
pfcmotion/seniority of  the applicant as Senior
Ftorekeeper w.e.f. 4.3.78 and his pay and allowances
are stated toe be admizsible from the date of
assumption of duty of the said post as per the order

dated 19.12.92 (Annexure J) which has D impugned
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in this 08 to the extent mentionsd  supira. The
applicant assumed duty of the aforesaid post w.e.f.
5.6.20.  His case for promotion to the post of Store
Superintendent is also stated to be before the DPC to
be convened  in June/July, 1923, It is stated by the
respondents that the said post is a selectidﬁ post
and the applicant iz not entitled foir the sams
without being empanslled by the DPC and approved by

DG EME Army Headouarters.

2.2 Re the first relief sought by the
applicant with reference to the gquashing of the
impugned order partly and for consideration of his
promotion as  Senicr Store Keeper from 4.3.78 with
arrzars of  pay and increments from the said date the
main giround urged by him  is  that the origingl
promotion  to the said.post w.e.F. 4.3.78 was given
after due approval by the DPC by respondent MNo.l and
was notified in Daily Order Part-1I No.13/78 and
hence he was  entitled under the law on his acauittal
from the criminal case to get his promotion from the
aforesaid date with the arrears of pay and allowancss

wte.,

.3 The learnethounsel for the applicant
relied strongly ubon the order of the Tribunal

(Madras Bench) in the case of S.8.  HMohanan vs. G.M.

Telscom (1287  (4)  8L.J 67.) which was given in the

light of a Full Bench decision in the case of K. Ch.

¥enkatareddy _and Others ve. Union of India & Others

(1287 _(2) 8LJ (CAT-Hvd.) 115 in this connection.

b
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& In rebly to the aforesaid grounﬁ urged

by the applicant, learned counsel for the respondents
submitted that the applicant is not entitled for
arreairs of pay and allowances w.e.f. 4.3.7%
particularly in view of FR 17 (1) as he had assumed
chairge of  the higher post viz. Senimr' Storekespar
only on 5.6.20 after his promotion to the said post

wW.e.T. 8.2.790. He relied upon the judgement of the

Apex Court in Sub Divisional Inspsctor (Postal) vs.

Bole Pavitheran (1226 (11) SCC 625 and K. Ponnamms

¥&. Gtate of Keralas and Qthers (19297 (2) SCC 36  in

support of his submission. .

7. As  noticed supira, the decision of the
Madiras Bench 'of this Tribunal in the case of Sl
Mehanan (supral) is based upon the order of the Full
Bench (Myderabad) in K.Ch. ___Yenkatareddy's case
(supra). Howaver, the said order of the Full Bench
itself has been partly set aside and modified by the

Apex Court in  the case of Union _of India VS, Ka¥

Jankicaman_ (1221 (4) _SCC_109).

2. It was held by the Hon’ble Supirsns Court

in the said case (at paragiraph 2%) thus:

JWE are  not  much  Lspressed by the
contentions advarced on behalf of the
authoritiec. The normal rule of "no
WOrk no pay” is not applicable to cases
such  as  the present one where the
employvee although he is wWwilling to work

is kept away From Wk oy the

B
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authorities for no fault of his. This
is not & case where  the employes
remains  away from work for his  own
reasons,  although, the work is offeread
to  him. It is for this reasons that
FL.R. 17 (1) will also be inapplicabl e

to such cases.”

It was also Turther held as undei

26, W are, therefore, broadly in
agiregment with the finding of the Tribunal
that when an emplovee completely exonerated
a meaning thereby that he is not found
blameworthy in the least and is not visited
with the penality even of censure, he has to
e given the benefit of the salary of the
higher post alongwith the other benefits
from the date on which he would have
noirmal ly ean piromotad ot for the
disciplinary/criminal proceedings. However,
there may be cases where the procesdings,
whether disciplinary/criminal, are, for
axample, delayed at the instance of the
sinp l ovee ar the clearance in the
disciplinary proceedings or acquittal in the
ciriminal "proceedings is with benefit of
doubt o on account of non-availability of
evidence due to the acts attributable to the
employes  eto. In such circumstances, the
concerned authorities must be vested with
the powsr to decide whether the employves gt
all deserves any salary for the intervening
period  and if he does, the extent to Wwhich
he deserves it. Life being complex, it is
not  possible to anticipate and enumerate
@xhaustably all the circumstances under
which SUCH consideration may bacomns
NECESSATrTY . To  ignore, NowWewver, such
circumstances when they exsist and lay down
an  inflexible rule that in BYETY CASE when
ain emploves is axonerated in
disciplinary/criminal proceedings he should
be entitled te all salary for the
intervening period is to undermine disciplin
in  the administration and jeopardise public
interests. We are, therefore, unable to
agree  with the Tribunal to deny the salary
to  an emplovee would in all circumstancses
be illegal. While, therefore, we do not
approve  of  the sald last sentence in the
first sub-paragraph after clause (iii) of
paradgraph 3 of the said Memorandum, wviz.,
"but no arrears of Pay shall be payble to
him for the period of notional promotion

b
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pireceding the date of actual promotion”, we
direct that in place of the said sentence
the following sentence be read in  the
Memoirandum
"However whether the officer
conceirned  will be entitled to any
airrears  of pay for the period of
notional promotion preceding the date
of  actual promotion, and if so  to
what extent, will be decided by the
concerned  authority by taking into
consideration all the facts an
circumstances of the disciplinary
piroceedings/ocriminal prosecution.
Where the authority denies arrears of
salary or part of it, it will record
its reason for doing so.”
27. To this extent we set aside the
conclusion of  the Tribunal from the said
point. "
The ratio laid down in the aforesaid case of
Ha¥o oJankiraman’s case (supra), in our view, ‘would
be very much applicable to the present case. While
s0, the two decisions of the apex Court cited by the
learned counsel for the respondents in Pavitheran s
and Ronnammna’s cases (supra), to our mind, would not
help the respondents”’ stand since the facts and
circumstances of the present 0A are quite different
from those in the aforesaid cases. Moroever, it is
noticed that in the impugned order dated 19.12.9%2
{ANNExu s I the respondents  themselves have
antedated the promotion/seniority of the applicant
w.oe, . f. 4.2.78. However, they have not recorded the
reasons in the said order as to why his pay and
allowances will be admissible only from the date of
assumption of duty as Senior Storekeepear Further,

copy of specific order Fixing his pay and allowances

gtc. 1If any after the issue of the impugned order

Has not been filed by either party.
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10. In the facts and circumstances of this
case and in  view of the foregoing discussion the
respondents are directed to consider applicant’s
claim for arrears of pay w,e_ff 4.3.78 on merits in
the light of the law laid down by the Apex Court in
Ka¥. Jankiraman’s case  (supra)  and pass  an
appropriate order and communicate the same to the
applicant within a period of three months from the

date of receipt of a copy of this order,

1. Re the claim of the applicant for
promotion to the post of Store Superintendent from
27.3.88 when his immediate Junior is stated to have
been promoted neither he noir the respondents nave
furnished any material as to the outcome of the ppPC
meeting scheduled to be convened in June/July, 1993
For selection to the said post. Moreover, in view of
ouir direction given to s réspondents supfa,
consideration of the question of promotion to the
post of Store Superintendent wWould be hypothetical at

the present stage.

12. In view of the above position and the
peculiar facts and circumstances of this case the
applicant is given the liberty to approach this
Tribunal in fresh original pirrocesdings, if HO
advised, in accordance wifh law, if  he feels
aggriaved by  the outcomse  of  the aforesaig GRC

meeting.,

s disposed of accordingly .
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NG costs. 3

Ve Aay *ie)e] 96 Yencniidetiogdt

{Dr. A. Vedaval)i ‘
Mmoo 0g) e sap,)

Ma mbe r (A)




