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1) D.A. NO. 1618 of 1988
2) O.A. NO. 2027 of 1992
3) O.A. NO. 2350 of 1992
4) O.A. NO. 777 of 1993

New Delhi this the_3xsd day of T%, , 1995

CORAM 3

HON'BLE SHRI JUSTICE S. C. MATHUR, CHAIRMAN

HON'BLE SHRI J. P. SHARMA, MEMBER (3)

HON'BLE SHRI P. T. THIRUVENGADAM, MEMBER(A) °
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0.A. ND. 1618/1988

Dr., J¢ P. Sharma, -

R/0 Sharma Market,

Atta Village, Sector 27,
NOIDA, U.P.

Versus

Chief Secretary,
Delhi Administration,
S, Alipur Road, Delhi.

Dr, V., P. Varshney,

Member Secretary,

Managing Committee,

S<D, Ayurvedic Collegse,
Malkaganj Chouwk, Malkaganj,
Neuw Delhio

O.As NO. 2027/1992

Or.m, M. S. Yadav,

R=-70, Shastri Nagar,
Delhi - 110052,

Ugrsgs

Delhi Administration through
its Chief Secretary,

Alipur Road,

New Delhi,

O0.AR. NO. 2350/1992

Or, B, P. Gupta,
B-1702, Shastri Nagar,

:New Dglhi = 110051,

Dr., Prem Prakash,
38, Gian Park, Ram Nagar,
New Delhi - 110051,

Versys
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Delhi ﬁdministration through
its Chief Secretary,

Alipur Road, : ‘ 5
New Delhi. :  eee Respondent

4) D.A. NO. 777/1993 :” : e : ﬁf‘i:

- 3Drg B° L. Bharduaj, :
: B-83, East Azad Nagar, i A
Krishna Nagar, £ e

\_e_cm\l' 1S

1. Delhi Adunisuation through
jts. Chief Secretary,
Alipur Roap, Delhi,.

=

. Sgcretary,
Department of Health, -
Delhi Administration, : i
01d Secretarint, o e
Delhi. e

Shri R, Venkataramani, Counsel for AppiicantsA

Mrs., Avnish Ahlauat, Counsel for Respondants‘

ORDER

‘Hon'ble Shri Justice S, C. Mathur _—

Expressing disagreament with the visu taksnf'yh
a Division Bench of the Tribupal in OoAs No.ﬁﬂﬁinﬁﬁﬁ
Nirmal Rai vs. Chief Secretary, Delhi Administratton
& Apr, decided on 25,10.,1991, connected with DeA. Noo
819/91 - Prakash Chand & Ors. vs. Delhi Administration,
ghich was folloued by other Division Benches 1n-
grantlng relief to the applicants of the cases,
anothér Division Bench before uhich'the”préséntﬁféur

applicationscame up for hearing opined referanca of

the matter‘ to ainrgsr Banch. This is how th,
applications have come up,ﬁefOte this Fulljﬁgpghﬁ}ff
In all tha applications,‘oxcept one, thers LSea

single-appllcant. 'In ono application, thera7aha«t30’

7 app1icanta§ Thus, the total numbar of pars
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relief from the Tribunal is five. Apart from
expreaéing disagreement with the earlier decisions,
the referring Bench has not formulated any question
requiring answer from the Full Bench. Thus, the
Full Bench has been constituted not to answer any
specific guestion but io decide the whole case,
including the correctness of the decision in Nirmal

Rai's case.

I

2. . Since the facts in all the cases are similar
and the question of law agrising is i -ntical, all
the four applications have been heard together and

 are being disposed of by this common crder.

K Shcrn of details, the facts which are either
admitted or undisputed or are established from the
record are these:

Some time.in the year 197é Sanatan Dharma
Sabha, which uasva private socisty, estaﬁlished
Sanatan Dharma Ayurvedic College, for short College,
for imparting instructions in BAMS course which
was a six end half years course in Ayurvedic System
of treatment of diseases. The coﬁrse had reccgniation
frem the Central Council of Indian.System of Medicine,
Ministry of Health and Femily Velfare, Covernment of
India, for short Council, In 1977, the College
was affiliated tc the Examining Body of Ayurvedic
and Unani System of Medicine, pelhi administration,
_Delﬁi, & statutory body constituted under Seqtion 31=A
of the East Punjab Ayurvedic and Unani Practioners
" (Amendment) Act, 1954. The staff and the studemts
of the College were dissatisfied with the management
on a number of issues and they resorted to agitation2l

means including Dharna at the 01d Secretariat. Their

by
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domande includod*-(1) increase in the quantu-

of grant=-in-aid to the gollege; (2) regular

pay scales forthe staff, both teaching and
non-teiching instéad of fixed pay;(3) recogniution
of the Eollega by the University of pelhi; and |
(4) grant of internship allowance tothe otudento
of the £ollega-ﬂnder directions of the Council

nev admissions to the course were stopped fCor

kﬂue academic aossion 1986=86. The Collogu had
';to bc run for a linited peried tc enable tho_

studentu who had already been nduitt-d to the

first year of the course to complete the courss.

-The unn.gement vas unable to ensure smooth |

functioning of the College during this period.
The agitetion intensified to an extent where the
Government could no longer be a silent spectator.
The Director of Health Sepvices was asked to |

inquire into the allegationo‘of irregularities

‘comnittcd by the management and submit report.

He submitted report on, 26.4,1986. In his raport,
ﬁé.denfioned that the Managér refused to-shou

the re&ords. He &lso observed that the allegations
of irregularities could mt be substantiated either
by the students or by the teachers. The agitstion
continued and ;uas rather intensified further. On
15.4.1986, a meeting was convened by the Secretary
Mmedical of the pelhi Administration, At this

meeting, it was decided that in order to-savi the

Vcarecr of the students , classes be atartod in

tho building of the Senior Seccndary School,‘a Blpck,-.ufi?

Janak Puri, New Dqlhi. The building it Krishnan-gar,

o £ m‘mm 484 |
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v where the classes vere being held was not found suitable.
This decision was implemented and the classes ' started.
in the new building, Meanuhile, the Medical and Health
Department of the_Delhi Adm;nistration ’preﬁared note
for consideration of the Executive Council of the pelhi
2 Administration. The note me;tiono that in a meeting
held with the representatives of the students of the
College in the office of the Chief Executive pouncillor

it was decided that a note for taking over the management
of the College - by the Delhi Administration be prepared
and put up to the Execut?!ve Councily -The note further

mentions that if the ‘pelhi Administration is to run the

Ccllege properly, the following will need. attentiong

" 1. Accommodation: The €ollege is presently run in
S rooms in a school building in
Janzk puri. At lezst 10 rooms are I
required. It is reported by the !
Dte. of Education recently, the
said building will be useful for ‘
this purpose, '

2.Laboratory ¢ Laboratory facilities are not

: available for the students at present,
Laboratories will have to bg set up.
It may entail an expenditure of
80.3,33,722 .DO/-

J.Facilities There is no hospital attached to the
(Clinical Training) college. Clinical training may be
arranged in pin Dayal Upadhyay Hospital
Civil Hospitezl Etc, &

4,Staff The existing staff of the college
may be retained by the pelhi
Rdministration and paid the same
wages they were drawing at the time
of shifting the College from its
original location to Jansk puri. The
annual expenditure in this regard '
vill be Rs.2,05,140/ - as shown in the
annexure, '

S.Management The Management of t he College may
be vested in a Committee with E.C.
(Health) as chairman, Secretary(Medical
Gecretary(Finance), Principal S.D.
Ryurvedic College, M.5.D.D.U.Hospital
as Membere and D.H.S. as Membery
Secretary,

. The ligbility ofthe Administration to run the collpge
should be limited ' to a period of 4 or 5 years only
the present classes pass out. '
~ The coliege wvas given grant-in-aid of Rs.20,000 :
\ during 1984-85. A sum of Rs,1,27,520/- was sanctioned as

o
-
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“in the Memorandum of t he Department of Medical and Health
- Services was considered by the Executive Gouncil. The

_proposal’ ‘was found acceptabke in principal. A committee

been withdraun. Thereafter, it discussed the modalitiés :
‘“tdt release of funds to the colloge by the pelhi Administfaiibﬁ;f 1
~The Council was inforned by the Director Medical So:vices '
“that the administration had releaaed Rs.2 20,000 teo tho

“to the staff of t he institution and that the remunerations
~will be the same as they vere drawving under their parent
~ management. In respect o the take over, the minutes of

_the meeting contain the following observations:

AP = bk e %M,mww O R SRE  Sper  id

ety

grant-in-aid for the college during 1985-86 but' the
amount was not disbursed #W®  to the apitation
of the students and teachers of the college."

The above qote vas put up before the Executive .

Council on 15.10.1986. The matter was considered =

_under item reading " Taking over of the management of Sanaten

pharam Ayurvedic COllege,.Krlshng Nagar, by Delhi Administrationf.

‘The decision under the item reads " The proposal contained

tomprising (i) Secretary(Medical as Convener (ii) Bacretafy

(Financa) (111) Secretary(Lau and Judiciagl) as members, nay

'uork out the modalities for implementing the- proposal‘ v
The matter ultimately came up before the Executive Council

on 13.2.1887. The meeting noted that fresh admissions

in the College had been closed and M€ affiliation had

Chairman Examining Body on account of grant-xn-aid with

the ;

the clear direction that);@cunt shall be utilised for {
L it

meeting day to day requirements and payment of salaries

" The matter was discussed in consultation with
Under secretary( Law) and as per his advice, the
follouing-decision wvas taken. '

(a) In view of the fact t hat the institution 4
cannot be legally taken over by the .dministratiun‘
coupled with the fact that the relovawtiict %

i‘running ofixhs,inotitutiun by anothet,hpdygga
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management the only possible action to the

\ proposition considered by the committee
in this case is that t he grant-in-aid be
relpased to the examining body for running
the S.D.Ayurvedic College. The amount of
grant~1n-aid/ehou;d be spent by the examining
body in eccordance with the norms already
approved and exclusively be utilised for
running the 5.D.Ayurvedic College for which
separate account should be maintained",

From this decision, it would appear that the Executive
Council was advised by the Law Department of the
Delhi pdministration that ther.e 'was. np statutory

provizion: under which the administration of the

5
&

College could bé taken over by the Government and this
advise wvas accepted by the Executive Council. Thsrefbre,
instead of taking over the managemgnt of the cOllegé

a scheme was formulated whereby funds required for

smooth functioning of the College for a limited period

vere released in favour of t he examining body which was

to utilise the same for the limited purposes mentioned

in t he decision of the Executive Council.

4, The above decision containéd prospect of
termination of services of the employees of the College.
Some employees filed yrit Petition No.1775/87 in the Delhi
High Court which uas rejected without s speaking order.
Anpther Urit Petition( CUP 593/88) was also rejected.
The directicns sought acainst the pelhi Administration

in thg earlier Urit Petition vere as follous:

(a) not to close doun the Ccllege in a phased
manner;

(b) not to stop admission for fresh batd esjand

{c) not to terminate the services of t he writ
petitioners in a phased manner.

A L 1A AR Sy
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e The management of the College was not ¥

lagging behind in challenging the decision of the
Delhi administration. It Piled Civil Suit in the
c‘our't of Sub Judge First Class Delﬁi. One of the

plaintiffe in the suit vas Sanaten Dharam Ayurvedic

College. One of the dofandants in the suit wes
the pelhi administrstion. The suit, it appears,vas
ultinately dismissed,

6 In implementation of the above scheme, the

adminfstration started dispensing with the services

" of surplus staff in a pbased manner. The servicél of

Smt Nirmal Rai, uho had worked on ad hoc basis as '
Lab.ﬂssistant and of the applicants in Prakash Chand"e.
case who had worked as Chowkidars, Sweepers, Clerks

were dispensed with. Smt, Nirmel Rai filed DA No.
1340/88 and Prakash Chand & others filed DA No.B19/91

.

in this Tribunal. Their claim was that they wers :

“entitled to be re-deployed in accordance uith,the‘

AY

Re—d-ploymenﬁ of 3urplus Staff in the cantrgl :
Civil Services and Posts( Suppleﬁentary) Rules, 1989 |
(for short, the Rules), This plea was contested on
behalf of the Delhi padministration. On behalf of the
Delhi Administretion, it was pleaded that the applicants
in the aforesaid applicstion were never government
seruaﬁts and, therefore, they wvere neither entitled

to file applications in the Tribunal nor they were
entitled to redeployment under the Rules. The

Tribqnhl through its judgement dated 25.10.1991 =
over;dléd the objectione of t he Delhj.administrati.cm'.'.{:} ‘ j
The Ttibunal alloued the OAs and 1sauad the follouing 155"

dirantionsz

Ar

o eee The nppucatiom aare ﬂiopoaed .of with
thn dlractiono‘to thc,rusponﬂanto;to»traat_;
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rendered surplus consequent upon the closire
* of the Sanatan pharam Ayurvedic College with

effect from april, 1991. The applicants

shall be given alternative placement in posts

in the pelhi Administration commensurate with

their qualificetions and experience, in accordance
wvith an appropriate scheme to be prepared by
them. They would also be entitled to pay and
allowances for the period from the take-over

of the Management of the sgid College till they
are given alternative jobs and all’consequential
benefits, The respondents shall comply with
the above directions within a period of three
months"from the date of communication of t his
order.,

poeinst this judgement , the Delhi Administration
filed Special Leave Petition before their Lordships

of the supreme Court which vas dismissed vn 21.7.1992,
Thereafter, OA No0.2462/ 89 was filed by Ram Dev Sharma
and others wvhich vas allowed on 22.4.5992 following
the judoement dated 25.10.1991 in Smt.Nirmel Rai's
case(supra). The said judgement was followed while
allowing OA Nos.2279/89, 1207/90, 2224/90 and 2169/91
on’31.7.1992.

7o The services of pr.J.P.Sharma, applicant in

OA No.1618/8B were dispensed with by order dated
8.7.1988. He has sought a writ for quaéhing the
termination order in which he has been described as
surplus. In the alternative, he has sought a direction
to the respondents tc abscrb him in Service in any

other college or department run and manaced by the Delhi
Administrztion. He has alsc sought payment.of arrears

of salery since 23.4.1986 on the basis of equal pay for

equal vork.

8. In OA N0.2027/92, Dr.M.M.S.Yadev has invoked

the principle of egual pay for eqdél vork applicable

v

SE RN o To f
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to permanent nmpldyees in Government aeévice with
effect f rom 23.4,1986. He has also soucht an order
restraining the :eapondents from removing him f rom
service., This OA was filed on 5.8.1992. In the
reply of the adninistration, it is stated that the
.applicant's éervicgﬁ had been terminated with

Aeffect from 30.7.1992.

9 In DA No.2350/92, pr.B.P.Cupta and Dre =

Prem Parkash have invcked the principle of equal

pay for equal work and prayed for payment of arrears -

of salary on that basiw They have also prayed _
for declaring the order dated 6.7.1988 as null and

void. By this order, the services of t he applicanta } Tt

vere dispensed with on the grcund that they had
become surpluse Thie OA was filed on 14.8.1952. -
Accordingly, the question of limitation is

also inveclved in th;s case. The applicants have‘

s filed an applicqtion seeking condonation of

delay.

10 . In DA No.777/93, Dr.B.L.Bhardvaj has
prayed for guashing of the order dated 29.4.1969
whereby he was declared surplus uvith effect from
20.4.158S, He has also prayed for reinstatement in
service vith Eonsequentiel bgnefits. He has also
invoked the prind ple of egual pay for squal work and

claimed balence of salery. This CA was filed on

18.4.1993. The questicn of limitation is involved.

The applicant has'not made any application for

condonatlon-of(ielay-

11 uhen %ha present applications came

up for hearing befora a pivision Bench, the said e

e At b o 2
S S,




cited before it, cbserving in paragraphs € and ©

of the reférring order as follous:

"8. Ue have gone through the judgements
highlighted by the learned Counsel forthe
applicant but we:are in respectful disagreement
with most of t he observations made therein,

While there are certain facts stated in the
aforesaid order, there is also certain controversy
on facts, The learned counsel for the applicant,
further stressed that according to judicial
discipline there should not be any discrimination
as some of the employees have been civen the
benefit of the Redeployment of Surplus Staff under
the Central Civil Services and Posts(Supplementary)

: RUles. 1589, \

9., Since we arr ~ut in full agreement with

the decision givun by the Coordinate Principal
Bench in the DA N0.1340/88 decided on 25.10,1991,
we are of the opinion that the matter be placed
before Hon'ble Chairman to refdér the matter, if
deemed proper, to a larger Bench for decision in
this bunch of cases and alsc on the point of
limitation which has been kept open.”

12, From the facts stated hereinabove, it is'

apparent that the applicants started their employment

under a private society. They nouw seek eﬁplquent under

" the Delhi administration on the ground that they sre
retrenched employees. The only provision of law on
which they place reliance is the Rules. These

Rules apply to Government staff rendered surplus, These
Rules do not apply to redeployment of staff of privete
orcanisation which is rendered surplus., In order to
claim benefit Ar the Rules, the applicants ;ssert that

by the scheme formulated by the pelhi Administration

et

I

{

the applicants became employees of the Delhi Administration, |

They could become employees of the pelhi Administretion
only if a specific order had been passed in that behalf,
No such order has been brought to our notice, They
could also become‘employess of the Dekhi.Adhinistratioﬁ
if ‘the institution in which the applicante were
employed was taken over by the pelhi Adminigtration

along with the staff., It is specifically noted in

th '
f minutes of 13.2.1983 that there is no provieipn

e s s B8 B et L ¥ e Ao

1
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|
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of law under which the institution could be taken

over by the pelhi Administration, Indeod, the

1natitution could be tasken over by the pel hi Adninistration
only if a law existed in that behalf. Our attention

has not bsan d'aun to any provision of lnu under which
the Delhi Administration could take over the institution

in which the applicants uere employed.' The obcerVetioﬁ
contaiﬁa# in the minute of 13.2.1987, therefore, '

cannot be said to be incorrect. Even if a provision

of lau existed for take over, the institution could °

become vested in the Delhi  Administrstion by a

e P RDR NI S

positive act of take over. The Delhi Administration

has'nbt'nxhibitcd any positive act of take over.

PRV VS

By releasing graﬁt-in~aid in favour of the examining body
alsc, the positioq of the .applicants is not improved.
The examining body was not a department of the :
Delhi pdministration. It is a statutcry body. The
institution was not vested even in the ciamininé :

body. Only grant-in-a_id was released in favour of

the examining body instead of the nanagiﬁg committee.
This vas done obviously because there was mis-management

in the institution and if the grant<in-aid had been

{
\

released in favour of the committee of management,
there was likel4nocod of the applicants not getting
salary despite performance of duty. The scheme vas
indeed formulated by officers of t he pelhi Administration
but itiwas not formulated by and on behalf of the Delhi .
:», ‘; Administration. The scheme was formulated only in
7 | discharge of the State's obiigation to ensure law
and order. The situatzon prevailing in the Eollege,

it appears, was volatlle, The management was 1npervious
to the grievances of the students and the'ntaff. The

atudanbo gnd the staff looked upon the Govarnment for

redress, The novernalant 'had no obligatinn to protact*
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or alter the service conditions of the applicants.

It intervened only to bring about a state of normalacy
which would ensure the studemts already admitted

to the course to complete the same .na to ensure
nayment of salary to the staff which was reguired to
be retained in order to achieve the first objective.

The scheme formulated is non-statutory.

-~

13. A person becomes a Government servant only
when he is recruited in accordance with prescribed rules,

In the present case, the applicanta“do not claim to

have been recruited to the post on which they :continued

to work till the final closure of the College, ;under ' =

any

rule, regulation or order. Their salaries continued to be
paid out of the special grant sanctioned by the Government.

Grant was being given to the College earlier also.'By

s it e b, FERRE ORI SIS LR

release of grant and payment of salary therefrom the status

of the applicants did not change. -

\ :
14. Ue may now examine the basis on wvhich the

applicants in the present applicafions claim to have
become employees of the pelhi administration.

15. In paragraph 6.2 of J.P.Sharma's Criginal
Application, the averment made is this:-

"That the management of the S.D.
Ayurvedic College was completely taken
over by the Delhi pdministration, Delhi
with effect from 23.4.1986- Annexure-II-
and thus the petitioner alsg became the
employee of the respondent Delhi Administration,
Delhi., The applicant since 23.4.1986 in conti-
nuation of his service is serving Delhi
Administration without any break in

service, "




Chief:ixacutive Councillnr' Shri £ansl Lal Chauhan,.
Exacutiva Councillor(Haiith). JShri’Pram.Singh,

;ixezutive Bnuncillor(Davnlopnaat):;Shmi*Kulanand

Secrltary(Finance), Shri‘BcS»Choudhary, Sacretary,

~

Exacutive nouncil. Ralavant sxtraet from the minute,

of Sub Judge Ist Class, Delhi. Specific reliance isi;ﬁ

placed upon paragraph 14 of the uritten statement
wherein it is statgd, “Taking into confidence of the -

f“-studdnta teachers Nanaging Committee it ,as decidad@
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completely and a Coverning Body was electéd and a
committee was appointed to frame rules and regule=
tions." The assertion made in this paragraph does
not amount to the staff of the.college becoming :
employees of the Delhi Administration. Take over of
management is one thing and take over of the staff
is quite another. The Government may take over e
private institution without taking over the staff
and assets, From this assertion an inference of
_vesting of the college-in the Government cannot’ba- =

‘drawn, If the vestiﬁg of the collece in the

Government cannot be infered, the take over of the A
etaff by the Delhi Adminietration 21so cannot be
infered. Accordingly, this assertion is vholly
insufficient to sustain the applicants' plea of : }

having become Government eervants w.e.f. 23,4.1986,

17+ 1In paragraph 6.3 it is asserted, "That since
23-4-1986 the salary of the petitioner was also pald

by the respondent Delhi Administration-Annex-ITT.
Annexure=II1 is copy of the pay bill for the monfh
of January, 1988, The oricinzl pay bill appears to ¢
be on printed form on which at the top is printed,

"Ss De Ayufvedic College (Delhi Adminietration)®,

The bill is sicned by Dre R C. Choudhury. Or. R, C.
Choudhury was the Principal of the collece. Nothing

turns upon this document, The mere mention of Delhif
pdministration in thie form cannot amount to vestlng;; '
of the college and the staff in the Delhi Administrei: ,
ation. For such vesting specific erder of the

Government is required which,in the present case, is g'
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The papers relied upon by the applicants

4
{

——

748,
cannot be said to contain any admission of the Delhi

Administration that the employees of the College
became ehployees of the said Administration.
In an attempt to clothe minutes relied upon

19
by the applicants with statutory status, the learned

counsel for the applicants invites our a;tention to

certain provisions of the Constitution. In particular,

he refers to Article 162 and to Entry 25 of List III

of the Seventh Schedule( Concurrent List). According

to him, Entry 25 refers to education including medical S
education and, therefore, the Delhi Administration

was competent to make law in respect of the matters

before it and in viey of Article 162 it was competent

to the said Administration to issue administrative

instructions in respect thereof. On this basis, it is

pressed that the minutes of t he meeting contain

executive instructions referable to Article 162 of

the Constitution.
Article 154 of the Constitution provides

20,
that executive power of the State shall be exercised

in accordance with the Constitution. Article 166

lays down that the executive action of the State shall
be expressed to be taken in the name of the Governor.

Clause(3) of this Article prescribes that the order
tedo

made in the name of the Governor shall be authentica
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The minutes of the meeting do not fit into this 13 E
constitutional scheme. There is no assertion in the
Original Applications that the minutes were authenticated.

Accordingly, the reliance placed on Article 162 and Entry

25 is misconceived. Further, even if the minutes are
treated to be statutory they do not, as elready pointad‘ : \'
out, contain any decision to take over the employees of l

the College. ' £ on

2{. The College was the P uperty of the socisty.

The society had tre right to administer it and engage
eﬁployees and settle terms of employment with thém. »

Taking over of the College or its mamagement and its

employees without framing 1aw would violate Article E
300A of the Constitution yhich provides that no persan

shall be deprived of his property save by authority

of lay. The minutes ;el;ed upon by the applicants

Cannot constitute lau within the meaning of Article ' |
200A. The Executive Council, therefore, rightly
restricted its role in alleviating the grievances of

the stqdents. In restricting its role, the Executive
Council, has expressly auOided the take over the
employees of the College. The services of the staff
yere indeed required for alleviating the grievances

of the students. These’services _Gould be available

to the Hdministration only on payment of salary to the"

staff. The Adminietratlon, therafore, tDDK;upph ltaqlf
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v : | ;he bﬁrdpn of releasing funds for paymsnt of-aalary.
22, The next item relied onn for claiming the‘

| | status of Government servant is the order dated

21.11.1987 passed by the Sub Jnga Ist-class, Delhi

-on thg application for interim dnjunction. In thisr

order, the learned Sub Judge has observed:

% Jhat h8s been shifted by thz Deglhi
Administration is not the building
but in fact the management has been
taken over by the Dglhi Administration
of S.D.Ayurvedic College and once ths
management is taken over then it is

~for Dglhi Administration to see where

the collsge is to berunand no
injunction as prayed for can bs granted
thereby putting a question mark before :
the careers of students of S.D.Ryurvedic \
College earlier run by plaintiff Sabha and
now Tun by Delhi Administration because
if the order recarding re-transfer of
the college is passed it will amount teo
compel the students to join a disaffiliated
institution and thereby causing irreparabls

; loss and injury to them and also making

f the order of Delhi Administration to taks
, over the management ineffective.”

e i vy

Earlier, the learned Judge hag referred to the

pleadings of the Dglhi Administration yhere it was

stated that the manacement of the Coilege has Beeh'

A '

taken over by the Delhi Administrztion. The yord
"mapagement” in the pleadings of the Delhi Adminiestration
and in the order had been used in the limited sense
in which the responsibility was taken over by the
Delhi Administration. The observetions relied upon

- by the applicants do not amoun£ to saying that the

i 7 = services of the applicants were alsc taken over by.

the Delhi &dm;nistration. This order is alsc of no

avail to the applicants.

V.;L25? '” ,23; : _Tho applicants place strong reliance upon

the judgement of the Tri

=

ounad 4n Sat pfemol Rat's
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casé. If ijs claimed that t he judgement is—n rem and,
therefors, the Administration is bound to give benefit
of .that judgément to the applicants. Pleas of issue
‘e§t0ppal-and estoppel ;ﬁudgement have also been raised.

We may first consider the basis on which the said judgement

proceeds and grants relief.

240 A copy of the judgement of the Tribunal is

Annexure 'A-1' to the fejoinder in Dr.J.P.Sharma's case.

In the first 5 paragraphs, the Bench has narfatad the.

histoty of the case. In para 6, it has negatived the

Administration's plea that the applications were barred s
by the principle of res judicata . On behalf of t he
Delhi Administration, the plea of res judicata was raised

on the basis of the dismissal of the writ petition by the

Delhi High Court . The Delhi Higﬁ Court has not given any
fgason fof the dismissallgnd, the:eforg, iﬂ could not be ?
said as to that finding was recordedTSy that court on
the applicants' clzim of having become Governnent
servants. The Tribunal, therefore, held that the order
of the Delhi High Court dismissing the writ petit ion
uould’not operate &s Tes judicata petyween the parties.
After-dealing with the question of res judicata, the
Tribunal proceeds to consider the epplicants’ claim -
on merits in paragréphsa and 9 of the judgement vherein

dtiide observed as foliousz—

"B \Je have gone thruugh the records of the :
case carefully and have considered the rival
‘ contentions. The respondents have stated
e that the College has been~finallyfclosed'doun
aftervkpril,v1991 examinations and that the
_employeses of the Collage;haya_%ainxranderad
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- surplus. The gquestion whether or not the
Dglhi Administration is bound to pretect
the interests of the employees who would
be rendered surplus, arises f or consideration.

" g, The fact of take-over of Management oft he
College has not been disputed. The take-
over of t he Management appears t o have been
formalised by a Government resolutiop yhich
is not on record. The contention of t he

respondents that they took over the responsibility

of the students only and not the staff, is not

convincing. The basic thing in taking over of
Management i at t et
ﬁanagement 3s tc be 0 a'a
and thgy becomg the emplovees of t he authority
aki T om the maﬂﬂgﬁaﬁﬂl whichs in the
Eﬂﬁtaﬂi casg, is the Ueglhi Adpinigtration.

- Proper manacement of the School would not be
possible!without the assistance of t he teaching
and non-tgaching staff ™

( Emphasis supplied). :
From the amphaéiéed portion, it yould appear that the -
Bench clothed the applicants of the cases with the status
of employees of the Delhi Administration because it ua;-
of the opinion that.transfer of employees was an autcmatic
consequence of take over of the management of the College.

\
With utmost respect to}uheémembers of the Division Bench,
)

we are unable to subscribe,this view. What is takevover
| % >3 :

- by the Government will depend upon the terms of the

1nstrhment~byf*¥5}ch the take over is effected. In the
present case, /instrument is the minutes of 13.2.1987.

The Bench obse:bed that the take over has been formaliseg
by a Government resclution vhich is not on record. If

the resolution was not on record, the only finding

that could be recorded was that the applicants had

failed to substantiate that t hey became Government
servanf§. The finding: of the applicaﬁts becoming
Government servants, therefore, we say so yith utmost
respect to thé Members of the Bivision Bench, is

entirely conjectural. It is not based on either facts

or lawy, as no lay has been cited in support of the

|

nt
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proposition that change of status autométically
folloys the take over of management. The Bench

has not adverted to Article 300A of the Constitution

_at all. It has not examined the impact’ of the sweeping

‘stﬁtemant' made by it on the right of the ouwners of

the College. We are not ayare of any lay under which

7

the Government can take over a College or its management

‘or its employees without framing any lay.

256 The Bench appears to have come to the above
éoncluﬁion alsoc because® proper ména;pment of t he
School yould nnt pe possible without t he aséiatance

of the teaching and A;:iteaching stéff-" Ve may

assume .such assistance tc be necessafy, but then the
question is whether there is no other mode of getting
such assistance apart from taking over of the services
of such staff ? Continued payment of salary out of the

grant-in-aid released by the Administration is also a

mode of getting such assistance and this mode yas

- actually adopted in the present case.

26. If we have to expose the laﬁ of take over of an

institution, we would say this: the insfitution is the
property of those who own it. Right to runand manage
the institution vests in the oyners. Government may
acquire the institution wholly or partly by framing
lay. Resolution adopted at meetings cannot be ecuated
with lay. UWhether the institution has been acquired
wholly or partly will depend uhon the language of t he
lay., There4is no gereral presumption that take over
of management necessarily entails take over of the
ehployees also. The extent to which the take over
affects the existing ;tatus of the institution and of
iia embloyees depends upon the terms of the instrument

by which the take over is sffected,

y

i
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2%+ The above propositionsof law were not kept in
viey by the Division Bench which decided Smt .Nirmal Rai's
case. In our opinion, the said case uas not correctly
decided.

26; The learned counsel for the respondents has
invited our attention to Deglhi School Education &ct;
1973 and the Yoga Undertakings(Taking Over of Management)
Act, 1977 and submitted that even a limited take over is
permissible. We find substance in the statement of t he

learned counsel.

29. According to the learned counsel for the
applicants, the judgement of the Tribunal was in rem

and the Delhi Administration could not refuse to follow
and enforce it. The aroument is based on the direction
contained in the operative order where the Delhi Administration
has been enjoined to prepare an appropriate scheme. The
operative part of the aforesaid ord;r has been reproducgd
héreinabove. The diréction to prepare an appropriate
scheme has been given in order to ensure alternative
plécement of t he applicants and not of all the employées
of the institution genmerally. This is apparent from the
observation" the applicants shall be given alternative
placementesssess in accordance with an appropriate scheme
to be prepared by them". We are, therefore, unable to
agree with the submission of tte learned ccunselAFor

the applicants that the judgement of the Tribunal in

Smt .Nirmal Rai's case is in remf in our opinion, it is

in personam.

30 'Thé plea of issue estoppel or estoppel by
judgement need nct detain us long. .There .can ;
be nc #stoppel égainst lay. If a Bench of tre Tribunal
decides a case uithout taking law into consideratiqn;

it cannot be said that a Larger Bench cannot subsequently

£ R s
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Benches are constituted when there is conflict of defiisidns,
when substantial question- of lay requinng authoritative
pronodncement is'raised and yhen ; Bench before which .

an parlier judgement is cited expresse$ reservations

about the correctness of the view taken in the earlier
judgemén£. Several decisions yere cited by the learned
counsel for t he applicants in support of the plea of

issue estoppel and estoppel by judgement. These

authorities may be examined.

308 Smt .Radharani Dass w/o Narayan Chandra Ghoss

Vs. Smt .Binodamoyee Dassi w/o Abnash Chandra Ghosh
‘:(59) A.I.R 1942 Cal.92) reliance has been placed

by the learned counsel upon observations contained
at page 98 of the report. The observations are to the

folloying effect:
" Perhaps the shortest way to describe the
difference between the Plea of res judicata
and an estoppel is to say that yhile the
former prohibits the Court from entering
into an inquiry at -all as to a matter
already adjudicated upon, the latter
prohibits a party after the inquiry has
already been entered upon, from proving
th : oyld co ad h 0

- e -
position, In other yords res judicata prohibits
an inquiry in limine, whilst an estoppel is

only a piece of evidence." (emphasis supplied)

The emphasised portion clearly shows that the proposition
of lay daid dowyn is that a party is debarred from pleading
in subsequent litigestion something which runs counter

to his pleading in the earlier litigation on the basis

of which the other party has altered his position. In

the present applications, the Dglhi Adrinistration has
4

not altered its stand, In the earlier litigation also
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the stand of the Delhi Administration was that the
applicants were not employees of the Delhi Administration
and in the present iitigation also their stand is the
sam- . fhis authority inste;d of helping ghe applicants

helps the respondents.

31, In Sri Raja V.Sarvagnaya Kumara Krishna Yachendra
Bahadur Vari, Rajah of Venkatagiri v. Province of Madres

- (A.I.R.(34) 1947 Madras S)g the Taxing Ruthority which

in the previous Assessment Year.assesséd on the basis

of certain fact was held estopped from proceeding to
assess on a different basis in the subsequent year. The
.position of a Taxing Authority is entirely different
Fromrfﬁat of a court ;t‘a judicial authority. The
Taxing Authority becemes a party to the assesément
proceedings repfesenting the State or its instrumentality.
That is not the position of a court or a judicial
Tribunal. If the principle of estoppel is applied

against courts and judicial authorities a wrong judgement

will continue to hold uwé field: for ever and the uwhole

concept of constituting Larger Benches to correct errors

\
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§ g & in previous judgements yill disappear. This authori
has no application to the present casg.
32 In Samavedam Sarangapani Ayyangar v. Kapdala

| ' Venkata Narasimhacharyuly and anr.(R.I.R.(39) 1952
Madras 384) it yas held that Section 11 of t he Civil
Procedure Code is not an exhaustive statement of t he

doctrine of 'res judicata' and the principle has a yider

application than is warranted by the strict languate of
&d S ;
the section. In none of the present applications, the

blea of res judicata has been rajsed. This authority

is, therefore, inappropriate int he present case.

33 Ncllkenny v.Chief Constable of West Midlands
Police Force and another ( (7980( 2 All ER 227) was
- @ case in uvhich subsequent litigation was held: -

impermissible in respect of the same dispute betwsen
tte same parties. ARccordingly, this authority is also

fd

of no assistance to the applicants,

34, in A~mbikva Prasad Mishra Vs. State of U.P. and
others( AiR 1980 SC 1762), it uwas observed that every
new discovery of argumentative novelty cannot undo or
compel reconsideration of a binding precedent. This
observation yas made in anientirely different context.

It was made in the context of raising the plea of

o

constitutional validity of an enactment whose walidity
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had already been upheld by earlier judgement « NO -~ ; ‘

such situation arises in the present applications.

35¢ In Supreme Court Employees Welfare Association
v. Union of India and others (AIR 1990 SC 334), it

was observed that even an erroneous decision operates

as res judicata. This dictum was laid down uﬁen the
cause of action was the same. In the present applicationé,

: e tte cause of action isldifferent from the one wiich

enabled Smt.Nirmal Rai to approach the Tnfbuhal. Further;g
this judgement deals with the gquestion of res judicate
vhich in the present applications has not been pleaded.
In this judgement, it has also been observed that

a decision on the_quesfion of jurisaictioh cannot bse

res judicata in a subsequent suit or pfoceeding. In

4

the case on hand, the question of jurisdiction is
directly involved.‘ If the respondents' plea that the
applicants did not become Government servants and
continuved to be employees of a private society is uphe ld,
the Tribunal will h09 in view of Section 14 of the

{

Administrative Tribunals Act, 1985(for short, the Act),

= have jurisdiction to  entertain the applications.
= E: which : ' :
“ Section 14/deals with the jurisdiction of the Tribunals

R

;i;doeé not'confa: ju:isdiétion'upun the Tribunal to




entertain service matters of employees of private

~societies or organisations. This author ity, therefore,

instead of helping tha.applicants helps ﬂae respondgnts.
36, The learﬁed coun;el for the épplicants has cited
extracts from the following English publications on the
lay of evidencé:

(1) Phipson on Evidence- Fourteenth Edition

(2) Evidence Cases and N;ferials-‘Third Edition

by J.D.Heydon.
(3) The Modern Lay of Evidence-Third Edition'by
Adrian Keane.

In view of the fact that Apex Court of tre country has

pronounced on the subject, it is not necessary to refer

‘to the extracts cited by the learned counsel.

37 As agginst>the authorities cited by the learned

counsel for the applicants, the authoégties cited by

Smt .Avnish Ahlayat, learned counsel for the. respondents,

are more apt.

38. In Piara Singh V.The State of Punjab{AIR 1969 SC
961), it has been held by their Lordships:

" For issue-zsstoppel to ariss, th ere must
have been distinctly raised and inevitably
decided the same issue in the earlier
proceedings t n the sa art

(Emphasis supplied).
The applicants in the present applications were not

parties to the applications filed by Smt.Nirmal Rai

and Prakash Chahd-and, t1aréfora,ﬁtha.prasent 1%;22:t10n
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= cannot be said to be betyeen the same parties. The

question of issue—estoppe1,"hherefore, doe s not arises

39, In Ravinder Singh v. State oF_Haryana(AIR 1975
sC B856) also the same proposition has been laid down

in para 19 of the report wherein it is observed:

® In order to invoke the rule of issue-

estoppel not only the parties in the
tyo trials must be the same but also the
fact-in-issue proved or not in the earlier

v trial must be identical with what is sought

to be reagitated in the subsaquantttrial.“

404 The learned counsel for the respondents has
jnvited our attention to certain pessages in Sarkar

on Evidence-Fourteenth Ediction- to highlight when an
ear}ier decision yould not ‘be cpen to review and uvhen
jt will be so open. At page 1752, it is observed:

" Jhere the decision of a higher court
shoyed that the judge in a particular
v case had erred then it gives a right
to the parties to relitigate 2s the
circumstances amounted to an exception
to the general principle of issue h
gstoppel.” : t

From this observation, it would appear that even uhen
tte earlier litigation was betueen_ tle §ame parties
the earlier decisicn may be reviewed dAf it is in
conflict with the vieu expressed by & higher court.
Applying the proposition by substituting the

expression "higher courts™ with ™larger Benche%, the

decision rendered by a smaller Bench would be revieuwablse

by a Larger Bench when it is constiuted to consider

the correctness of the said judgement.

)

\
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41. On the sams page, there is an observation.
to the effect?

"An issue estoppel is capable of binding
non-parties also."

In support of the obserﬁation.referenca hés been

made to North West Water v.Binne(a firm),(1990) 3

Al]l ER 547). From the case referred}vo, it appeafs
that £h9,proposition_épplies to a class action or
dgterminatiqn of a dispute involving class or claspaa,

By the observations reproduced hereinabove, the
present Full Bench is not debarred from examining
the correctness of the judgement rendered in Smt.Nirmal

Rai's case.

42, At page 1753 under the heading ® wuhen matter
may be reopened", it is observed:

" The matter cannot be reopened (trial judge
decis ion on the rights to house proprty
betueen the wife and the mother) unless
there are circumstances which make it fair
and just that tte issue should be recpéned.”

From this, it would appear that it is left to the
court to decide whether it yould be just and fair

in the facts and circumstances of the case to reopen
the earldier judgement. In the present applicstions,
the issue raised is of fundamental character inasmuch
as it touches upon the jurisdiction of ths Tribupal .
to entertain tﬁe applications. We are, therefore, of
the opinion that it is fair and just that the issuev.

should be reopened.

9 AR g
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43, On the 8 ame page under the heading" Issue
estoppel end jurisdiction", it is observed:

" A party cannot be prevented by issue
estoppel from putting before the court
evidence to show that the court has no
jurisdiction to make the order sought."

In \ ew of this observation, there is no bar -
to the present Full Bench reconsidering the issue

decided by the judgement in Smt.Nirmal Rpi's case.

445 The learped counsel for the applicants
has also challenged the referenge of the'aﬁplications
to the present Full Bench. In other words, he has’
challenged the constitution of £t he Full Bench to

hear the cases.

45, Section 5 of the Act deals with the
composition of the Tribunals and Benches thereof.

Section 5(4)(d) reads as follous:

"Notwithstanding anythinc contained in sub-
section(1), the Chairmane ‘

(d) may, for the purpose of securing that any
case or cases which, having regard to the
nature of the cuestions invclved, requires
or require, in his opinion or under the
rules macde by the Central Government in
this behalf, to be decicded by a Bench
composed of more than two Members issue
such general or special orders, as he
may deem fit; ®

Under this prOViSion, a case may be assigned to a
Bench comprising more than two Members in tuwo
situations: (1) where the Chairman, having regard

to the nature of the questions invcived, is of the

opinion that the case should be decided by & Bench

- ”t
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bf more than fuo Members and (2) where under the rules
made by the Central Government, it is obligatory that
the case be heard by a Bench bonsisting of more than
two Members. In either of t he situatiqps, the case
may be referred to a Bench consisting of more than
two Members. The mode of reference is by a general

or special ordegr: issued by the Chairman. In the case

on hand, the reference of the applications to this

‘Full Bench yas made by a special order; ;he juﬁisdic%ion’

to refer the case under the above provision to a Bench

consisting of more than two Members may be exercised

“by the Chairman on his own mdtion or on a reference made

by a Single Member Bench or Division Bench. There are

no conditions prescribgd for the formafion of an opinion

by the Chairmap'for faking action under clause (d) . Of

course, wvhen a reference is made by a Division Bench for
of

constitution/a Full Bench, the Chairman may decline to

form a.Full Bench if‘he finds that the dispute raised

is already covered by a Full Bench decision of the

Tribunal of qhich notice‘has not been taken in the

= referring order or by a decision of their Lordships

of the Supreme Court. Where the Chairman does not decline

 to conbtitute a Full Bench for the hearing of the case,
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it is obvious that he agrees with the opinion

of the referring Bench that fhe case deserves

to be heard by & Largar Beﬁch. Under the scheme

of the Kct, the powser to assign a'basavto.a‘aench.sgbject
to the proyisions of fhe Act and the rules frame®

thereunder; vests in the Chairman. Once the '

13 3
. ’
P2

-Chairman has assigned . a Gase to a Bench his
acgi;n.is unchéilahgéble except on the groﬁnd of
violation of any‘proyision of thé Act or the rules
framed thereunder.

46.. - The learned counsel for the applicants ¢

submits‘that'the referring Bench was obliged to»'
formulate questioqg arising in the case and

requiring opinion of the Fuli Bench. The use

of expression "questionsinvolvedJ in clause(d} " 4
does not lead to the conclusion, the learned

counsel canvasses. It ié not obligatory for

the exercise of power under clause(d) that the
refe?ring Bénch must.formulate questions of lay.

There may be a casse uhera the decision of the
application may rest on a single‘iSSUe. In such

|

a situatioh} the}énti:e*caee may be referred toiﬂl %

‘a Full Bench without formulation of<que§ti6nu.;;  ;;,gjfwf
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servants. Once the finding on this issue is in the

e L Another argument which was pressed by the

a r-e'a"sitinpqd .a.rdaj;‘f‘. )\’ S oo

the applicants acquired the status of Government

S

negative all other issues raised by the abplicaﬁfﬁ,i5?§4;

become irrelevant. It is only when the finding on

this issue is in favour of the app;icanfs-that.ﬁfv

the necessity may arise for considering the other
guestions raised.» In our opinion, therefore, tha

reference to Full Bench is not incompetent and

the present Full Bench is fully competent to hear

and decida the applications GOmpletely;

counsel

applicépféluith scme vehemence V@S that the judgéheni =

0,

of the Tribunal in Smt .Nirmal Rai 's case attained _
finality wvhen the Delhi Administration's Special
Leave Petition wa@s dismissed by their Lordships of

the Supreme Court by order dated 21.7.79992. The

o

order dismissing the S.iL.P is on record and the’gaQé-”ﬂ;;;. =

reads as under:?

% The specialALeéha Petitions are dismiééad.{

3

withou

Thus the Special Leava'Patifions ueré~ﬂiémi§§ed‘

>
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48,  What is binding on 2ll courts vithin tﬁé
territory of ;ndig,as provided.in‘ﬁrticle 141, is

the lay declared by the Supreme Couri. The dismissél
of a Special Leave Petition by an”unreasonédfotder
does not amount to declarat@on'qf lay under Articlé

the
141 of the Constitutionvand/said order. cannot be

treated as an affirmance of the vieu expressed by

the court or the Tribunal(against whose urder or. iic
judgement the Special Leave Petition was preferred.

Je are, therefore, unable to accept the submission

of the learned counsel that tte judgement in Smt.Nirmal-

Rai's case has attained fipality to the extent that -
the correctness of that judgement cannot be examined
by a Larger Bench. We have éxamined the correctness:
of*that judgement and we have given reasons for

our disagreement with that judgement. The judgement,
as glready noticed, is.not based on any‘prOposition
of lewe. It has been rendersd without examining

the lay 0% teke over:of é private institution by the
Government and the effect of such take,over.on the

status of the employees. To make the position clear

we ovérrulé'the judgement in Smt .Nirmal Rai and

Pra kash Chhnd'p cagas.;f.

o e i gy et
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49, The view taken by us has the aupport—oft:ha‘
decision of the Apex Court in Heri Singh v.State of-;'
Haryana (3T 1993(3) SC 73)/and of a Full Bench of the

Tribupal in"CoK-Naidu'and'others v.Union of India

~ (DA No.B17 of 1987 connected with other OAs decided on

18.9.1989 at Bangalore and reported in~Bahr1f38rothe£a'

Compilation of Full Bench‘Judgeménts of thé'¢antra1},z

Administrative Tribunals( 1989-1991-Volume 11) ). We are also
supported by the decision of Supreme Court in Supreme Court
Employees Welfare Association v.U.0.I.%ors.(AIR 1990 SC 334).
50. In view of our finding that the applicants

¢id not become employees of the Delhi Administration
their status remained that of =~ employees et
of the scciety even though the paymeﬁt>of;5q1ary

to them was made out of the funds-releasgd:byftha

TAR 2

Delhi Administration. In view of Section 14 of the
Act, they are not entitled to bring their grievance
before the Tribunal. The applications, therefore,

suffer from the lack of jurisdiction also.

51s- +In view of the above, the applications are

liable to Qismissed on merit. It is, therefore, not _

necessary tp;gb,into the technical piegf of ;imitatjpn;'
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