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^|he Hon'ble Mr. N.K.Uermd, Member (H)

1. Whether Reporters oflocal papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy ofthe Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

3UDGEP1ENT

(Hon'ble Shri .N,K.Uerjna, Keniber

In this QA, the applicant Shri Man aingh Weena,

Supsrintendant Grade II in the office of the a.C.U.o.,
Northern rtailuay, Tughlakabad has praiyed this Tribunal to

direct the respondents to promote the applicant as Office

, aupL,rintendent from the date from uhich his juniors have-

boen promoted with j11 consequential benefits and seniority
etc. He has also prayed for the interim relief of restraining
the respondents from promoting the juniors of the applicant

to the superintendent Grade I against the upgraded posts

without con^^idering the applicant in accordance with his

seniority. rt notice to the respondents was issued on 12-4-93

and also interim" relief was granted till the return of the

notice. Qn application from the respondents the interim relief

V was modified to keep one post of superintendent Grade I reserved
till the next date of hearing.

2. short facts of the case are t ha.t the applicant yas •



jrcmoted as Superintendant Grada II (Chief Clerk) in

the r luiaea pay ocale of'Rs.1 600-2660 u.e.f. 1-1-84 as

d -.cheduled tribe c-ndidate for the post earmarked for

reseruad ctitegory. The next higher post to uhich the

applicant uas eligible yas that of the post of Supdt

Grade I in' the scale of Rs.2000-3200 uhich is a non-

select i n post to be rilled up by staff uorking as

jupdt. Grade.II. The appiicahit became eligible for

this promoti n in the year 1966-86 uhen his four juniors

uere promoted to that grade. The applicant made

repreoentati n against the wrongful orders of the

responoent in promoting his juniors by excluding the

applicant. He uas replied that since he uas placed

on the roster point ^ibove the others on basis of his

being scheduled Tribe eraplcyee, he could not be

consioered senior to those general community candidates

who uere placed belcu him in the panel after they

also got promoted to the post of aupdt. Gr.II. This

meant that after his esstuhile seniors in the louer

poet uere promoted to the iupdt.Grade II and placed

belou in the panel, they regained their seniority

for consideration to the post of 3 updt .Grade • I thereby

relegating the applicants' position to the original

one uhich he held in the louer grade. Hs recently as

June 1992 another junior to him has been promoted to

the Supdt. Grade I on the same reason. Hence this

tpplicat ion.

The applicant alleges that the action on the

part of the respondent is totally against the existing

rules issued by the Railway Board and several judgements

of this Tribunal as also of bupreme Court.

The Respondents in their counter affidavit have

taken the preliminary objection that the applicant has

not exhausted the alternative remedies availaole to
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him cind as such the O.A. is premature. They have

also submitted that the ;off iceiof the railuay

RBspondent^in Kota Division under which Division

the sppiicunt is uorkingithe Hon'ble Cal (Jodhpur Bench)
had issued.an interim order staying the appointment

or promotions of Cun^didates belonging to numbers of

aC and bl in such a uay .las t.Q exceed 15% and 7-^%

of the total number of posts respectively in any

category of oraae or pi^st in any ofithe dBh^^tfiiont

including uorkshops, A^ccounts ano Stores of the.Kota

Division of the Uestern Railway irrespective of general

seniority assigned to them over non scheduled caste and

non scheduled tribe employees on account of promotion

given to them in reservation quota. This interim

stay uas given on 14-6-86 and since the applicant

belonged to the scheduled tribe the railways respondents

have not been able to give' him the promotion. They

have also taken the plea that he attained his present

position in the Grade II purely because of being a

schedul..d tribe inasmuch as the post of Chief Clerk/

D3 Grade II is a selection post. He oid not qualify

in the written test but however being the senior most

dT canoid^te he was called for the interview before

the Lelection Board as per rule. Even though he could

not pass the selection test ha was promoted on trial

basis for six months as par rules and thereafter

he was regularised. The officials who had been

piomoted over him to the bupdt. Grade I were senior

to him in -^he earlier grade of UDCs and in view of

the CAT (Dodhpur Bench) stay orders, he cannot be

given promotion now. Since the quota of scheduled

tribes is only and as per the present strength

of the Grade I au.; erintendent posts numbering 5 the

justification counts for cnlyo37% which is less than

50%. They haue also submitted that in pursuance of the

judgements of the Bombay Bench of the CAT in number



of O.MS in relition to the subject matter vide orders

dated 24-A-B7 ubich uas further clarified by order

da-ad 1-3-93 .The General Manager had issued instructions

QP, 10-9-91 under uhich it had been stipulated that

candidates belonging to the aC and oT candidates

uho have not come to the pie^ent rate by virtue of

DveiL^all merit and seniority but have come on account

of reservation, they cannot; be promoted to the higher

grade. It uas under these instructions that the

applicant uas not promoted,

Ue have heard learned counsels for both the aides.

The learned counsel for the applicant has produced

an order from the Jestern Railuiay dated 28-*4—93 in

uhich the impugnedoitier of 1991 quoted by the learned

counsel for the respondents has been kept in abeyance

pending-approaching concerned Central Mdn inist rat ive

Tribunal for recalling their decisioin to confirm

in line uith Full Bench judgsment^as directed by the

Railuay Board. Th-e Hyderabad Bench of the GMT in a

Full Bench judgement delivered in the case^Luxmi Narain ,
Us, Union of India has observed. t hat aC/^aT employ ees,

uho are in turn of their seniority for promot ion ^cannot

be ignored even if the quota reserved for them is already

full. It uas pointed out that the Hon'ble Central

a dn inist rat ive Tribunal (Jodhpur Bench) had stayed
only promotiun of the uC/dT in excess of the 15% and

7^% and not the normal promotion uhich they uould
have got in their oun turn uithin the prescribed percentage,

It cannot be argued that the present staffing in the

Superintendent Grade I the scheduled caste and scheduled

Tribes are over repreaented, Ms a matter of fact it

it uqs pointed out by the counsel of the applicant that

theie is no scheduled caste in that grade at all. One

of the posts of the Supdt. Grade I has to be clearly

reserved for SC/ST candidate. If ue take the combined

percentage prescribed for scheduled caste and scheduled

tribes iri=tc4. works out to be 22i?;.in sbsenc
e of



n)
dn eligible c-indidate, reserved for the icheduled cSfste

goes to the jchedi led Tribes ana the applicant would surely

qualify to hold the post of Superintendent Grade I in that

vacancy. However whether there is a reservation or not for

the Scheduled Caste/acheduled Tribe in the rank of Supdt •

Grade I^t he applicant qualifies for promotion to that grade

in view of the Full Bench judgement of this Tribunal being

the senior most official of the Supdt. Grade II. Ue do not

find ourselves in agreement with the earlier judgement of

the '^llahabdd High Court. Ue have to the judqdment

in the case of 3C Malik & Crs. from the Hon'ble Supreme

Court dec by the Hllahabad High Court wherein the

question regarding relegation of the Scheduled Caste/acheduled

Tribe candidates to a lower position in their cadre was

decided vis-a-vis the promotees from the same cadre who

had^to the higher grade subsequently, hs a matter of

fact, the t^ew Bombay Bench of the Tribunal had very clearly

directed the Western Railway to issue promotion orders to

any acheduled Caste/icheduled Tribe candidate on the basis

of his own merit or seniority if he is found otherwise

suitable for promotion even if the reserved quota fixed

for Scheduled Cast e/Scheduled Tribe candidates has been

already achieved in the higher grade. It seems that the

Railway Respondents have been tarrying on this issue for

some reason or the other unnec essai iiy. Ue find that there

is absolutely no difficulty in promoting the applicant to

the grade of Superintendent Grade I if he is found otherwise

suitable and if there was a clear vacancy available for him

on the day he was due for it being the senior most official

in the superintendent Grade II. The application, therefore.

succeeds and we order accordingly. •
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