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0O.A. No. 766/93

T.A. No. 19
2
DATE OF DECISION S %93
shri M,5.Meena Petitioner
Shri B.s.Mainee Advocate for the Petitioner(s)
Versus
Union of India Respondent
shri Shyam Mcorjani Advocate for the Respondent(s)

CORAM

The Hon’ble Mr.  J.P.5harma, Member (3J)

‘heHon’bleMr. NeK.Verma, Member (A)

.\}/

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

WM

JUDGEMENT
(Hon'ble Shri N.K.Verma, Memben(4).

In this O.A, the applicant Shri Man aingh Meena,
bupsrintendeht Grade II in the office of the ReBeli 5.,
Ncrthern Railway, Tughlakabad has pPrgyed this Tribunal to
direct the respmndents to promat e the applicant as Uffice
superintendent from the date from which his juniors havs
b en promoted with all consequential ben=fits and seniority
etc. He has also prayed for the intarim relief ﬁF restraining
the respondents from promoting the juniors of the applicant
toc the Superintendent Grade I against the upgraded posts
wit hout considering the ipplicant in accordance with his

senicrity, A notice to the respondents was issued on 12-4-93

and also interim relief was granted till the return of the

notice, Un'application from the respondents the interim relisf
wds modified to keep one post of auperintendent Grade I reserved

till the next date of hearing,

2% ohort facts of the cass are that the applicant was
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promoted as Superintendent Grdd; 11 (Chief Clerk) in
the revised pay scale of 'Rs,1600-2660 w.8.f. 1-1-84 as
a scheduled tribe candidate fcr the post garmaTked for
reserved category. The next higrer péét tc which the
dppliCdnﬂ was eligible was that of the pust of Supdt.

Grade I.id the scale of R.2000-3200 which is a non=
select i n post to be filled up by staff uurkihg as
auﬁdt. Grade.Il., The applicaht became eligible for
this promoti n in the year 1966-88 when his four juniors
were promoted tc that grade. The applicant made
representati n d§§inst the wrongful orders ¢f the
respundent in promoting his juniocrs by excluding the
applicant., He was replied that since he uas pl#cdd

on the roster point above the cothers on bdsis of his
being schedulsd Tribe empldyee, he could nct be
considered sen;or to those general community candidates
who were placed below him in the panel after they

alsoc got promoted to the post of Jsupdt. Gr.ll., This
meant that after his esstwhile seniors in the lower
pes t were promoted to the supdt.Grade II and pluced
below in the panel, they regained their senicrity

for consideration to the post of Supdt.Grade-'l thereby
relegating the applicants' position to the original
one which he held in the lower grade. As recently as
June 1992 another junior to him has been promoted to
the Supdt. Grade I on the sahe reason. Hence this

applicgtion.

< The applicant alleges that the acticn on the
part of the respcndent is totally against the exiéting
rulss issued by the Railway Bodrd and several judgements

of this Tribunal as also of Supreme Court. a8

4. The Respundents in their counter affidavit have

taken the preliminary objecticn that the applicant has

not éxhausted the alternative remedies availablaitn"
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him and as such the 0.A. is premature. They have

5 i .%r‘%‘sﬁ‘f‘ *fice: of th rdil;Ja
alsc submxtpad thatht e office:C 2 y \
nespondengLfi Kota Division wnder uhich Divisien
the applicant is workingithe Hon'ble CAT (Jodhpur Bench)
had issued dn interim ordesr staying the appointment
or prﬁmotions of candidates belonging to members of
SC and ST in such a way «as. to: exceed 15% and 74%
of the total number of posts respectively in any |
categery of grade or post in any of, the department
including workshops, Acocounts and Stores of the.Kota

Division of the Western Railway irrespective of general

seniority assigned to them over non schedulsd caste ard
non schedulsd tribe employeses on account of promoticn
given tc them in reservaticn quota. This interim

stay was given on 14-8-86 and since the applicant
belonged to the schedulsd tribe the railways respondents
hayve not been able to give him the promot ion. Thay
have also taken tﬁe plea that he attained his present

position in the Grade II purely because of being a

schedul.d tribe inasmuch as the post of Chief Clerk/
US Grade Il is a selection poust. He odid not gualify

in the written test but however being the senior most

5T candidate he was called for the interview befors |

the Lelection Board as per rule., Even thcugh he could

not pass the selection test he was promoted on trial

basis for six months as per rules and thereafter

he was regularised. The officials who had been

piomoted over him tc the Supdt. Grade I were senior

to him in the earlier grade of UDCs and in vieu ﬁf

the CAT (Jodhpur Bench) stay crders, he cannot be

éiven promot iun now. Since the quota of scheduled

tribes is only 73% and as per the present strength

of the Grade I superintendent ﬁosts number ing 5 the

justification counts forlcnfzos7% which is less than
PA-SQ%. They have also submitted that in pursuancé of the

judgements of the Bombay Bench of the CAT in number
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of O0.As in relaticn to the subject matter vide orders
dut ed 24-4-87 which was further clurified by order
da+ ed 1-3-93.The Genz=ral Mandager had issued instructicuns

on 10-9-91 under which it had been st ipulated that

candidates belénging to the 5C gnd 5T candidates

who huve not come to the present rate by virtue of
oven,all’merit and seniority but have come on account
of reservation, they cannot be pfombted to the higher

grade. It was under these instructicns that the

applicant was not promoted.

Se We have heard learned counsels for both the sides.
The learnad counsel for the applicant has produced

an order from the UBstefn Railway dauted 28-4=93 in

which the impugnadorder of 1991 quofed by the learned
counsel for the respcndents has been kept in abeyance
pending apprcaching concerned Central Administrative
Tribunal for recalling their decisiun to confirm

in line with Full Bench judgement,as directed by the
flailway Board., The Hyderabad Bench c¢f the CAT in a

Full Bench judgement delivered in the Cdse1Luxmi Naradin.
Vs, Union of India has observed.that aC/ST employ:es,

who ars in turn of their senicrity fer prcmotiOn)cannot
be ignored even if the quota reserved for them is alrsady

full, It was pointed out that the Hon'ble Central
Adninistrative Tribunal (Jodhpur Bench) had stayed

only promotiun of the 3C/ST in excess of the 15% and

75% and not the normal promotion which they-uould

have got in their own turn within the prescribed percentage.
It cannot be argued that the present staffing in the
Superintendent Grade I the scheduled caste and scheduled

Tribes are over repreeénted. As a matter of fact it
it wags pointed qut by the counsel of the applicant that
there is no scheduled caste in that grade at all, One
of the posts of the SUpdt. Grade I has to be clearly
reserved for dC/dT candidate., If we take the combined

percentage prescribed for scheduled casteand schedulsd

tr%bes ek works out to be 22%% dn ébsence of
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an eligible CJnﬁiddte,Araserved for the Schedulsd taste
goes to the Scheduled Tribes and the applicant would surely
Qualify to hold the post of Superintendent Grade I in that
vacancy. However whether there is a reservaticn or not for
the Scheduled Caste/scheduled Tribe in the raﬁk of Supdt.
Grade I,the applicant qualifies for promoticn to that grade
in view of the Full Bench judgement of this Tribunal being
the senior most official of the Supdt. Grade II. We do not
find ourselves in agreement with the earlier judgement of
t he Allahabad High Court. We have to<gﬁgg§.the judgément
in the casgLof JC Malik & Ors. from the Hon'ble Supreme
Cour€:§§3§2;§fby the Allahabad High Court wherein the
questicn regarding relegation of the Jcheduied Caste/scheduled
Tribe candidates to a lower positicn in thzir cadre was
decided vis-a=-vis thé promotees from the same cadre who
hdd':totén the higher grade subsequently. As a matter of
fact, the New Bombay Bench of fhe Tribunal had very clearly
directed the Western Railway toc issue promoticn orders to
any scheduled Caste/scheduled Tribe candidate on the basis
of his own merit or senicrity if he is found otherwise
suitable for prOmbtian even if the reserved guota fixed
for Scheduled Caste/Scheduled Tribe candidates has been
already achieved in the higher grade. It seems that the
Railway Respondents have been tarrying on this issue for
some reason or the cther unnecessarily. We find that there
is absolutely no difficulty in promot ing the applicant to
the grade of Superintendent Grade I if he is found ctherwise
suitable and if there was a clear vacdnecy available for him
on the day he was due for it beiné the senior most official
in the asuperintendent Grads II. The application, therefore,
succeeds dnd.ue order accordingly, e CAS .

‘hllstk_i v (§?FV\NI~’~Lc~‘
sl nal SN

/'Yb 'hoW\.c,e,J ;f mMe -
i :y}ﬁu%
C T PS Koo e

Menb= (T ),




