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Nes Delhi: this the |7 day o PAVLUSH 999,

HON 'BLE MR, Se RoADIGE, VICE CHAI M aN (A) o
HON 'BLE MR, PoCoKANNAN, MEMBER(I)

"Mse SoK.Srivastava,

fx.Junior Law Officer,
Indian Oouncil of agricul tural,

Research,

Krishi Bhawan,

New Delhi~ 110001 ve. fpplicant.,
(By adwcate: Shri 8.8, 5ri vasba)

Jarsus

" hion of India,

through
oi ractor General,
Indian Oogncil of pagricul tural

Research, Krishi Bhauan,
New Dplhi - 110001,

2. Shri B,N.,Pds Pathak,

Leqgal advissr,
Indian Oouncil of agricul tural

Rasearchy
Krishi Bhawan,

New D1hi - 110001

(By Adwcates Msd¥ GeGoel ).
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HON 'BLE MRe S R.ADIGE 5 VICE CHAIRMAN(a),

As these 2 0As inwl ve common guestions of

lau and fact, they are being digposed of by this

common ordsre

0.A7.NO.727/93

2. In this Oa, applicent impugns certain

adverse ramartks recorded in her ACRs for the ysars
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1988-89 and 1989=-9 when she wo tked 2s a Junior

Lau Officer in ICAR.

3, 8y Memo dsted 13.;‘10’% (mnexure=a2) applicant
yas communicsted adverse remarks in regpect of 9

iteme for the year 1988=-89,- She rep resented against
those remarks on 1231289 (mnexure=a4) as a result

of uhich, by respondents' Memo dated 803,91 (anexure=H
adverse renarks in respect of items 4 S, 7, 8 and 9
vere fully expuiged, but items 1, 2, 3 and 6 wuere

not expungede

4, similarly by Memo dated 13'1159D (mnexure=Aa3)
she was communicated adverse remarks in respact of

11 items for the year 198 % %, but upon her

rep resentztion dated 12.12.% (anexure=aS), respondents
by Memo dated 873 91 (mnexure-a?) expunged the

adverse remarks in respect of items 2, 4 5, 6, 7, 8
and 9, but did not expungs thoss in respect of items

1, 2, 10 and 11,

5. foplicant filed a further representaticns
for expunction of the remaining adverse remarks

on 11,3, 9 (anexure=a8 and annexure-QA9) but the
same were rejected by respondents' Memo dated 25,4,
( page 18 of the 0a), against which spplicant has
filed the present OaJ

6] o have heard both sides, pmplicant’s coounsel

has also filed written arguments which are taken

on record. ﬂ/
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7. The first ground taken is that Respondent Noo?

reply on behelf of Respondent No.2 al 50y
t begn ratified by Respon dent =2

has filed

but the reply has no

against whom spacific allegations of biss and

mal afide have been made, which has thus not been

pperusal of the court record

led an affidavit

challenged by himo

reveals that Respondent No.2 had fi
O

on 19.8.§7 yhich is on record, in which has has

ratified the contents of the reply filed by Re1,

and prayed that the same be treated as his reply toe.
Mence this g ound fails and RAIR 1986 sC 8723 alrR 1964
sC 69% aTR 1986 (2) CAT 54% eand 1996(1) sLa (caT)
273 cfted by spplicant's counsel des not adwvance

applicant's cases

8, The next ground taken is that the ACRs for the
two years uere written abnomally late end were
communicated at ong and the same time and uwere
therefore not fair or objective, besides being
villative of Govt. instructions, It is true that there
has been some delay in the communication of the
adverse remarks to aspplicant particullarly in regard
to the mmarks relating to the year 198«89 and

in State of Haryana VUs. P,Cowpdhua & another alIR
1987 sSC 1201 relied upon by applicant’s counsel, ths
Hon ble Supreme burt has observed that the whole
objecti ve of making adverse remarks wuld be lost
if the adverse remarks are communicated witfh.

inordinate delay) but delay in communication of advere
| 8

remarks would by itself not warrant their expuw ction,
if thers are other sound and good reasons to Justify

it, more so when the instructions for timely

communication of aduerseﬁ:snaxks are directory and

—
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not mandatorye Hence uadhua's case ( spra) is not

sufficient authority to yarrant expunction of the

impugned adverse remarksd Furthemore marely because

the adverse remarks for 1988-89 and 1989-90 were

communicated to applicant by two l'}emo-s;_'.bo;th' dated
1334199 des not make them subjecti ve or unféir,
in the absencs of supportive materials Hence

this ground also Fail s

9, The next groundt aken is that t_h'OSe remarks
were communiceated by Respondent No.2 himself and
not by the reviewing officer and that too uithout
being seen by the accep ting authority i.ee D. S.ICAR
what is relevant is not who communicated the

adverse remarks, but whether the competent authority

redo rded the remarks as reporting auttority; revieuwin g
authority and accepting auvthority. Merely because
Respondent No.2 as the reporting authority
communicated the adverse remarks, doss not make it
illegal or invalid if the remarks recorded by the
competent reporting authority were reviewed by the
competent reviewing authority and accepted by the
compe tent accepting authority. pmplicent's counsel °
has asserted that the adverse remarks were not sesn by
the accepting authority, but applicent®s counsel hes
not been able prima facie to discharge the burden

of establishing this assertion, and during hearing

he also did not press for summoning of the concemed
ACRs to establish the same, Hence this ground also

fails. L
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103 The next ground taken is that the impugned
adverse remarks were reco rded out of grudge, malafide
and malice, and uere not based on any objecti ve

app reciation of applicent's work. In this connection
it has slso been contended that because some of the
adverse remarks yere expunged upoh rep resentations
being filed by spplicant for aach of the tuo
years, there were no reasons to pemit the adverse
rematks yhich were not expunged to continueg, and
those also should be expunged, Considerable emp hasis
was laid by azpplicant's counsel on the output

of wrk claimed by his client during the two years
in question, Certain rulings uwere also cited by

him, which are Te roducedninibhis written arguments

on reco rd.

1. In so far as bias and malafide on the part
of Respondent No.2 towsrds applicant is oconcemed,
applicant alleges that Respondent No.2 was prejudiced
against her, firstly because she wanted to complete
her LLM Oourse, which was not to his liking, he beim
only an LL.B and secondly because applicant uas
raising queries regarding the fees paid to pdwcates
engzaged by ICAR in litigation before various Oourts,

to which also R=2 took serious objeétion.

12, The assertions/allegations havwe been vehenend y
denied in the reply of Respondent No.1, which, as per
affidavit dated 19.7.90f Raespondent=2 is to be treated
as his oun reply, It hss been statad therein that

within 2 months of applicant's appointment as Jr. Lauw

Officer on 21.f;ﬂgg on 2 yesars' probation shg was

A

I
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reamining absent from her seat frequently; she

was not paying proper attention to her work; she

had made it a habit to proceed on leave without

prior approval and shenever she had to attend any

important case in court or to brief lawyers about

a cass, she wuld either renain unautho risedly

absent or would take leaves The reply states that

in November,1988, it was no ted by the lhder ®ecretary

barely B8 months after she had joined service that

she was very irregular and had been on leave/absent for

nearly 4 months by that time, as 2 result of which
work was badly suffaringes Respondents state that
she was gi ven a Memo dated 3,5, 0 (an exure=R1)

tc uwuhich her reply was unsatisfactory, and uw.s.fo
11,9, she again started absenting herself without
approval of competent authority. Further, during
her absence , when her work was chetked, as many as 3
files were found unattended, and in some cases the
date of hearing/ appearence in Oourt had expi red.
Respondents have stated that out of 260 cases marked
to her since 1.1.9 she disgosed of only 77 cases,
leaving 183 pending cases, and during the period
she was on reqular leave for 44 days; CL for 12
days and restricted holiday for 2 days. again
botueen 1175, to 27:1,90 she was on lsave for the

following periodse.

IV 199% IN_ 1991
Eole. 5 days 5 days.
Extraor

dinary .107 days, 15 days

Commuted « S dayes
[

After joining duty on 26,1:91

(L~

she again availed of
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 absenting herlf and rejoined only on 27,12.91 but again

\¢

all Cole and ReH, dua to her, and also 4 days' E.L.
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due to her for the year 1991 uptil 244,99 after

which she again started absenting hersel f without
application or intimation till 15.4.,91 and |
submi tted application for leave only on joinings

13 Respon dents state that she again stopped attending
office Weoofd 295, N without any leave appli catiom

nor intimatione. In these ciramstances she was givem
Memo dated 2176351 directing her to repo rt for duty
immediately and give explanation for unautho ri sed
absence within 3 dayss They state that sheg resumed
duties on 28,69 and as an afterthought gave an

explanation dated 1,739 stating that shs had sent her

application by postd

144 after joining her duties on 28,6791 she again
absented harself from 4.7.91 wuithout leave spplication
or intimation. mother Memo dated 19.7.9 (mn=-R=3)
was issued to her upon which she joined duty on
22.7.9and submitted a leave application uith an

M.Co of a private doctor. She thereafter again
remsined on leave from 29.7.9 to 30.8.91 during

which period she was served with Memos dated 16,8,59

and 3098,51, She tharsafter rejoined on 3.9.91 but
against absented herself w.a.fs 4.10.91 and rejoined

on 14,10,'91. Thareafter from 15,10,91 ghe again began

absented horsel? from 28,128 uhich evantually resul ted
in the temination of her services as a probationer on
20,1,92, which itself had to be extended bacause of her

unsatisfactory record of service .

L

_——




155 Respondents have emphasised that spplicant’s
caose for confimation or axtension of probation was

considered not by a single officer but by s duly

consistuted D PC consisting of wvery senior officials
who after going through the relevant records had
reconmended extension of probation till 20,1.92,

and thereaftar the D PC again met for further
consideration of applicent's case for clearance of
p robation or otherwise, but keeling in view her
perfomance it was felt that she had not been abl e
to complete the period of prmobation satisfactorily,
and therefore her services waere teminated uw,e.fs
20,1.92 as per para 3 of the tems and conditions.

of her sppointment.

16, In the reply, the allegations of malafide

on the part of Respondent No.2 have also besn vshemently
denied » It is contended that ICAR is an autonomous
body with its oun panel of lauwyers and its oun fee
schedule app roved by the competent authority, and

there wAs no question of a valid objection baing

raised on the fee bills of adwcates which was claimad
on the basis of ICAR's approved schedul ee Thus, even

if applicant did raise any objasction, thay were fri wlous
and in any case there was no question of Respondent Noo2
ge tting annoyed sbout them. The objesction that
Respondent No 42 was annoyed with applicant?s wanting to

join LL.M course is also denied,

17. Foplicant has filegd rejoinder in which

she has denied the avements made by respondents in

their reply and has broadly reiterated the contents of

her Oa. A—
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18, o have considered the matter csa ully,
adni ttedly applicant uas asppointed as Jr. Lau Officer
We8efe 211,88 on probation for 2 yearss If, as
applicant coontends, shz had completed her p obation

sati sfactorily, she would have been confimed after

2 years on 21,1,%, It must be remembered that
confimation of a probationer is not an automatic
process, but is a positive act yhich respondents

were required to perfom in regard to the petitioner
with due application of mind, after fully satisfying
them sel ves that her work and conduct during the

period of probation was satisfactory. Manifestly the
fact that spplicent was not confimed upon the
corclusion of her probation period on 21,1,9 but

her probation was extended for a further peried of

tw years, and finding that there was no impro vement
in har work and conduct, respondents were compelled

to remove her from cervice at the end of her

extended period of probation, makes it clear that

the impugned adverse remarks were not unjusti fied.

It must be remembered that the decision to remo ve
applicant from service at the end of har exten ded
periocd of probation was not based on the recommen daticn
of a single officer but that of a properly consistuted
OPC consisting of experienced and senior officials
who would bse expected to her objective and dispassionatg

in their app oach.

19 B are infomed that applicant was separa taly
assailed her removal from service at the end of her
extended period of probation in 04 Nos920/93 wuhich in
fact was e-rligr 92998d with these two 0as, but upon

applicant's counsel 's prayer, was delinked from thesg

t
wo BAs which he vanted heard seperately. fthout

1




prejudice to the merits of applicant's clalme in

0a Noo920/ 93, the position as it stands today is
that applicant who joined service as Jr. Law Officer
on 21,1,88 on 2 years' probation and would nomally
have bgen confimed on 21.1.9 had her service

been satisfactory, was not confimed on that

date., Instead her probation was extemded by 2 years
till 21,2154%‘ after assegssment of her work and conduct
by 2 reqularly constituted DPC consisting of senior
officerss It was hopad that during this period

of extension of probation, spplicant's perfomance
would improve, but at the end of the periocd of
extension of probation i.s. 21,1592 when the DPC
found no improvement in her work and conduct, they
recommended temination of her service, which
recommen dation was aceepted and agFlicant®s service
was teminated w.eefs 21,"1,'92 for thoroughly

msatisfactory wrk and conduct.

20, There are also enough materials to indicatse
that applicant was issued memos from time to timg to
improve her parfomance and she therefore cannot

claim that she was not put on notice.

21, In this view of the matter the 0p warrants

no interference and it fail s

04 No.163/94 ;3

22,.

In this On applicant impugns respondents!

OM dated 13,8, 94 (anexure=p9) communi cating adverss
remzrks in respect of applicant for thes year 199. 9
nder 9 items, and respondents' gm dated 17.,1,92
(mnexure-g1) rejecting her rep resentation dated

12, 9, against the samg,

71




23. For the reasons already discussed in detail

while dealing with 0a No.727/93, this On also failse

24, In the result, 0A No.727/93 as well as

0A Noe163/94 are diemissed? No costsd

25, Let copies of this order be placed in

both O0n case recordsd

?:Z—— /455&7;
( P.C.KANN AN ) ( seR.nOIGE/)
MEMBER(3) . VICE CHAIRIAN (p),

/ug/




