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HON HBILE M. W. K. MAJOTRA., MEMBER )
HOM BILE M. KULDIF SIHGH,MEMBER(JHEL)

| Chattatr Singfi, ACSU
5/0 SHh.Nathiu Raim
F-787/18 Ladu SETAL.
.0, Mehraull,
Mew Delivi.

25 . Komal Singh, €S0
- ! S/0 Sh.Shyam Lal
' 4UR Prasad Nagar, Karol Bagh.
New Delil.

3 Kar tar %ingh, CS0
5/0 Sh.Gance Ra
15,98 Dev Nadar , Karol Badh,
New Delhl.

4. ltwarl Singh, ACSHO
5/ St Kacheru,
116G/ 1V Pushp Vihar,
New Delil.

o Brijesh Kumar, ALSU
, 570 Sh.Mohan Lol
~ 141F/1V, Pushp vihar,
New Delh.

6, Kishan Chand, ACSU0
S/o Si. Bhame,
78, L.R.Complex,
New (lelhi.

7. S1r Ram., ACSO0
S/o Sh.Manget Rai
H.NO. %7, Yusuf Saral.
New Delhl.

, ", Nirmal Singh, ACS0,
5/0 Sh.UJagair Ram
wijzan Sant Garh (Shapura)
Tilak WNagai .
Mew Deélhl.

9. Shangat & Ram. ALSCY
S/0 Sh.Harl Ram
4. Ram Puri, Kaelkan.
Maw Uelhl.
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P 0. Ram Swarup., ACSU
$/0 mh.Goverdanhn bass ,
2053 Arva Puité, Subz 1 eandl .
Mew Delhl.

11. R1Jjpea l Singfe.,  AUSWL
$/0 Bh.Karan Sinah
®~17 Brahpuri Colony.
New D& lhi.

12. Rhagwait Singi, ACSLE
/0 Sh.Panna Lal,
S—11L/1654 Pushp ¥ihat,
New Delhl.

1 3. C. 8. Jairodhia, ALSU
/0 Sh.Phusa Ram
G-7269 Nanabpura,
New Delhi.

V4. Ram Prasac, AUSU
S/0 Sh.bhuka Ram
3210 Sector 11, Sadiag Maacal.
New Dealhil.

- 5. Acya Ram. ACSC
S/0 Bh.Chura Ram
|18 CGH Complex.
Vasant Vihai,
Hew Deltii.

15, Hari Singh, ACS0
S/o Sh.kunchan Lad
FiB9s Pushp Vihar,
New (delhl.

17, Ganga Saran Suman, ACS0
S/0 shoNarain Dew,
1=k Aram Badh.
New Qelht.
‘.' —APPL ICANTS

Uf N, Y982/7/93

i .. Guple
Assistant Clvilian Staff Officer,
Office of Js (1) and CAU,
C-1L Hutments,
New Qelhi-110 Uil

Zs K.K. Khanna
Assistant Civilian staff OF{icer.
Directorate of Naval Flane,
Naval Headquatr ters,
South BLOCK,.
New (elhi-1i10 011,

an
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$ 3. (jg)

.5, Yadav

assistant Clvilian staff officer., 4 ‘
pefence research and peve fopment Organi séation
(R & D).

ministry of et ence.

Sena Bhawai.

New Delhi-110 011.

Assistant Civilian staff officer.
M. 5. Branch,

Army Headguar ters,

south Block.

New Delhi-110 U011,

K.N. Dewan
N

K. K. Sharme

Assistant Civilian stafft Officer.

pefence Research and peve lopment Organi sation
(¢ & DI,

Ministry of Detence.

Sena Bhawail.

New (elhi-1180 OFi.

5.5, Katyal

Assistant Civilian seaff Q¥ Ficer.
Uirectorate of pPersonnel otrficers,
Al Headquarters,

vavu Bhawai,

New Qelhi-110 0.

vishwanath

Azsisbant Ccivillan staff Officer,

G.5. Branch,

Army Headquar ter s,

Sena Hhawal,

New D@thi-110 011, .. Applicants

1168793

pitam Singh
$/0 Shri Rishal Singh
wio 0-427, saroijni Nagar, New Delhi-110 0235,

FLEL Mehsram

s/o shri P. M s DA

Rio 28A J&K rocket,

pDilshad Garden, e lhi-1 10 03,

Sohan Ram
s/o Shri Chander Ehaty
Rio L—=231 Sarojinl Nagai . New Delhi—-110 UZ3.

Mom Rai singh
$/0 Sh. Rabbu Singh
R/0 C-20% Nanakpura., New Delhi-110 U2

Versus

Union of Llndia, theough
Defence Secretairy.
Soutit ®Block,

MNew Delhl.

"




&2

7. The Joint Secretary (Admin. }.

and Chief Administrative Officer,

Government of India,

New Delihi. —HRESPOIMDLNT S

By Adocate: Shri Sarvesh Bisaria counsel for the
applicants.

By Advocate: S/Shri Mohar Singh

Colo. W9V /Z00Z Lm
OA_6%5/1993

SBhagwatn Singl
working as ACSHO
armed Forces Headguesi ter
New Déelhi. .. Petitioner
By Advocate: Shirl Sarvesh Bilsaria.
Ver sus
A Chandrashekhar
Jaint Director
Office of I5 (Iraining) & CeU.
Ministry of Defence,
New Délhi-110 U111, .. Respondents

By Advocate: Shri S.M. Arif.

The three 0OAs bearing No.‘t'sQB/S?L-i~ 967/ 9a  anch
lies /2003 had been decided by a common order by this
iribunal on 28.9.95. The respondents 1ntended to vrevet
the applicants in the 0As because of the Jjudgment
delivered by the Hon ble Supreme Court on Z21.39.198Y 1in
Civid Appeal No.34B9-3491/1996 against the judgment of
the (Oelhl High Court 1n CWP  NO. GZ3/1975 100 cane
enty b led as  D.P. sharma Vs. U.0. I, which was
registered as CWP No. 423/19/% and also on the basis of
another  udgment  i1n K. K. Khoszla Vs. U, 0. 1. and @&

judgment given by this tribunal in UA 115/90 H.KE.,  Gauba

Vs, U.0. 1. & Others and certain other judgments, O
the baziz of these Jjudgments, the panels of Assistants

which were drawn during the years 19¢/-718 to 149972 Tfor

NS~
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OFOme L1 on as Assistant Civilian Statf ufficers
(hereinafter referred to as ACS0! were sought o be
raviowed. Similarly there was revision 1h sSeniority of
Lower Oivisional Clerks by virtue of the Judgments
delivered by the courts and Tribunals. Ihough cetain
reversions wej e gquashed as weire  not in D oper
implementation of the ijudgment but even by quashing those
the Iribunal made it clear that the applicants, OF for
that matter anvone else, shall be liable to be rever ted
in accordance with law, if the need so arises, after e
order of the of the Tribunal in Gaba s case 1% Dproperly
implemented. An SLP was filed before the Hon ble Hupreme
Cour t. which was granted & number as Cwp 3489-3491 of 1996
the Hon ble Supreme Court set aside the reasonings anct
judgment of the Iribunal, we remit the matter to the
Iribunal for reconsideration of the aquestion &% Lo
whether any of the reverted employees were 1in  fact
promoted to the post of UDC o Assistant or goil  any
higher promotion against any roster polnt as & reserved
candidate and in  such an event whethef they could be
direoted to be rever ted notwithstanding their
re~-determination of seniority in the cadie of LOU in
wmp Lementation  of  the udgment of the Supreme Court 1n
Sharma  and  Khosla. Ihe Union of India as wéil A
raver ted emplovees may place necessary materlials in this
regard and the Tribunal may re-consider the sams  and
dizpose  of  1n  accordance with law. Thiz 18 how this

matter has come up before Lhis lribunal agali.

7. we  have heard the lLearned for the parties and

gone through the records of the case.

LNTAS
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3. Both the counsel agree that the matter has
heen remanded back only on the short guestion as ned tatect
above because the Hon ble Supreme Court had also observed
in the judament that we have ordinarily dispuosed of this

application by allowing the appeal but for the
contentions raised and noticed in paragraph 45 ot the
yudgment of the Iribunal to the effect that the revei ted
emplovees did claim that their promotion to the post of
Uot  and Assistant was on the basis of reservation and
against the roster point. and that aquestion the T ibumal
has not considered or answered, so the matter was

remanded back to this Tribunal only on this short point

4. Before dealing with the rival contention as
put forth by the parties, we would also 1like to  make
mention  that the Hon ble Supreme Court had also observed

under : -

o2}
o

After examining the idudgment of this Court
in {.P. Sharma vs. Union of Indiaé as well as
R.K. Khosla Vs, U.0.1.. we have no manner of
doubt that the senlority of all those empioyees,
who  nad been i1n the Army Headguarters prior Lo
1968  has to be determined/redetermined ot the
basi s of continuous Length ot service
irrespective of their date of contirmation 1in
accordance with the Office Memorandum then 1n
force. In that view of the matter, the rewverted
emplavees, who had joined the Army Headdguarters
being selected by the Union Public Service
Commission  cannot claim Lo be belonging to &
different category 30 as to be excluded foom the
pirview of the tudgment of this Court in  Sharma
and Khosla .

i Tnhe perusal of the above observation, as made
by the Hon ble Supreme Couirt, 1t 1s quite cleal Lhat the
depar tment had to redetermine the seniority of the LUU to
Upc  and from the UDC to that of Assistant who had 1oined
the service of the Army Headguarters prior to 1968  on

the basiz of continuous length of service i1rrespective of

A
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& their date of confirmation as it was S0 provided in Lhe
Office Memorandum. Even while arguing the case betore us
none of the parties ralsed any dispute about
redetermination of seniority on the hasis of continuous
ienath of service for all those employees who doined

prier to 1968 On the basis of the OM.

6. fhe only contention raised by the lear ned
counsel for the applicents is that the applicants hOW
hefore the court all belong Lo reserved category and
sipce the guestion whether they could be rewverted back
had not been considered by this Tribunal and that 13 why
N 4 the Hon ble Supreme Court had remanded back this «ase,
Arguing on thie aspect the Learned counsel tor the
applicants Shri Bisaria contended that the applicants
could not be reverted back as no senior to the applicants

13 being given promotion against the roster point.

', The counsel for the applicants fur ther

submitted that seniority of sC/S1 employees had o be

il dealt with on a different feeding basis. 1he applicants
were promoted to higher posts against vecancies Paenerved
for members of scheduled Castes and they should have been
allowed to retain their position 1n Lhe seniorit? tist of
Uiics Assistants, ACSOs, CS0s and SC0s, the position was
due to them as a member of SC and since (o Scheduled
Castes employee has been replaced by their seniors as
sufficient number of vacancles were available thers, the
guestions of post dation of seniority 1in thelr case 1h
these grade 1is against the law declared by the Haon ble
Supr@me Court in the case of O.P. Slngalggnd Another Vs,

uol and Others reported in 1984 ALR SU 15495,

"




3. ihe applicant furtner submitted that in the
review 0OPC panels the respondents have arbi tiarily
chanaged the eligibility craiteria pecause as per the Al Hul
Civil Service Rules. the eligibility Tor promotion  from
upe  to Assistant is % years contlnuous service 1in the
grade and this & years service counts from the wotual
date of promotion and not from the date of revised
seniority or post dation as per the policy enunci@ted by
the respondents in 1979. Ihe counsel for the applicants
fur ther submitted that neitheir the review QPU coutet mnot
change the grading of an officer nor could it change the
sone of cosideration and take into account any I easeé
i the number of vacanciles as per the review DPC, 30 2one
of consideration could not be changed by the review OPL.
Simllarly extension of panel could not he extended beyond

prescribed Llimit.

9, Ihe counsel for the applicants fur ther
submitted that revision of seniority on the basis of
Iswer post 1% untenable and the learned counsel for the
applicants has referred to & Jjudament 1n the case of
G, P. Singla and another Vs. U.0.1. & Others, ALR 1984
5C 1595 wherein the Hon ble supreme Court while dealing
with the question of senlorlty of members of Delhi Higher
Judical Service and commenting upon  the set1ority
gosition of respondent NO.4 Shri G.5. Ohaka submitted
that the same has to be dealt with on a different basiz.
He was appolnted as an Additional District and Sessions
Judge in & vacancy reserved foir members of the Schieduied
Castés, He wlli retain his position in the senioritly

list since that position i1s due to him as & member at

i
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scheduled Uaste. AS far as this Jjudgment 13 concerned,

Y.

we find that this does not apply to the present facts of
the case because tLhe seniority under the pethi Higher
Judicial Service Rules was Lo be determined as per wules
& and |/ of the Delhi Higher Judicial Rules whereas Lhe
case in hand 1s with regard to seniority of the employees
is to be determined on the basis of their continuous
length of service as pel sharma and Khosla s caze.
Moreover in the case of 0O.F. singla (Supra) the promotee
officers from Delhi Judicial Service Lo Delhl Higrer
Judiciral  Service had challenged the seniority list when
there was induction of direct recruits in Delhl  #Higher
Judicial  Service but here in this Ccase the applicants
seniority has to be determined on the basis of OM &z they
are recruits prior to the year 1968 nefore coming Lnto
force of AFHE Rules. First of all thelr seniority is to
he determined in the LDC cadres and thereafter they aie
to  be given promotion as per the AFHO Rules, so this Case

of 0.F. Sinagla does not apply to the present case.

0. As against the other contentions ralised by the
applicants are concerned, the respondents pleaded that
after the Sharma, Khosla and Gauba Judagment {(Supral the
seniority list in the grade of LOU had to be recasted as
per the provisions of the UM and the saitd list  was
pibl rshed for all concerned on ZUL4. 1997, I he
promotions from the grade of LDC 13 to that of  UQC
which 1s a Group C post and 1s required to be Filled up
by promotion of LOCs who have o years of service  Chough
this @li1gibillty service was 1ncreased to B vears and the
promotions had to be  made o the hasi=s of

seniority-cum—Titness. ine panels of promotion Lo the

(o~
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grade of UDC from 19%9 to 1983-84 were reviewed on the
basis of the revised seniority list in the grade of LDC
and the reservation in the promotion was introduced vide
Memo dated Z7.11.1972 was strictly followed and based ol
the panel of UDC, promotion to the grade of Assistant had

also be reviewed which had alsc strictly followsed the

78]

instructions for promotions. A roster chart had been
prepared and 1t has been submitted that in case 1f
sufficient  number of SC candidates were not avallable
even in the extended zone of consideration, that too only
in the grade of ACS0, 80 the seniors may have to replace

the reseirved candidates.

1. it 1s also pleaded that when the vacancies had
got dereserved, the same was done only on  account of
non-avallability of SC/81 candidates or SU/SI1 candidates
figuring out of zone of consideration and that too by
promotion on selection, s0 1t cannot be said the same has

been done 1n a discriminatory manner.

1Z. ine counsel for the applicants has also
referred te a judgment in the case entitled as Bhagwanths
Raoc Vs, ine State of Mysore by 1ts Chief Secretar .,
Dihana Soudha and Another padge 366 wherein 1t hes  heein
observed that ~ officiating promotioin Lo & bidhel Jost o
selection basis -~ subsequent cheige 100 sehl o0 1Ly 1o Lows

grade cannot effect such oromotion . ihe counsel Tor the

applicant relied upon Loi: guaament aind submitted that
once Orcmo U1 on Piés pean given on proforma  basis, the

whoe i Lihe  seniority List could not  have  been
wifac ned. iowever . on going through the Jjudgment we find

thet the petltioher was promoted as special Officer as he

6\/\//~
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was the only officer in the cadre who fulfilled the
qualifications of the post of Special Officer. Lt was
hetd 1n this Jjudgment that promotion as special officer
wa: made as new appointment on the basis of eligibility
and aqualifications did not depend on the rank previously
claimable by the petitioner in the antecedent post which

he =0 held. o as far this judgment 1s concerned. the

A
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same does not apply to the present facts of the caze a
1t did not depend upon the rank which was so held in the
lower arade whereas in the case 1n hand the seniority
list which 13 directed to be revised by the three
Judaments referred above depended upon  the Toedel

cateqory.

13, fhe counsel for the applicants has aiso relied
upoh  another udgment of Madras High Couirt in the case
aptitled as U,  Blasubramanlam and etc. etc. Ve,
Government of Tamil Nadu and another repor ted In 199 1LB
SIR 431 wherein it has been observed as under -
‘Constitution of India, Articles Z45 e 309
- Amendment 1n rules - Retrospective iules -
Promotion - Reversion - Promotees rever ted sincs they
were rendered ineligible for that promotion by change
in eligibility criteria introduced by GOM  dated
4.8.1976 retrospectively - vested rights cannot be
taken away by change in eligibility criteria fEving
retrospective effect - Reversion on such & ground
illegal .
T4, ine perusal of the above quoted passaye wou Ld
show that the promotees were reverted since  they  welré
render ed ineligible because of introduction of another
Government OM dated 4.8.i6 which hsd & retrospectively
sffect and the Hon ble Court quashed the UM dated 4.8. 76

and has held that the vested rights cannot be taken

Hwdy Dy change 1n eligibility criterila having

e
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retrospective effect and reversion on such a ground 1S
1llegal. gut in the case in hand the reversion 1%  not
being done by way of amendment in the ©OM which has
retrospective effect but it is being done it comppliance
of the order passed by the Hon ble Apex Court and as held
in the case of Sharma, Khosla eand Gauba. applicants
seniority list had been directed to be revised and if on
the basis of revised senioirit vy list promotions are to b
considered again on the basis of the then applicavle
rules, the applicants cannot have any ar tevance  about
their reversion if they do not fulfil the eligibility
conditions o if they lose thelr seniority or that  they
were  not 1n  the consideration zone at the time when

promotions were considered by the OPC.

15, $o the next question is whether the applicants
who had got promotion against any ieserved point orr  the
bas1s of & seniority List which had been quashed cannot
retain  their promoted post it on the direction of  the
Hon ble  Supreme Court Lne ﬁenioritv lizt 18 redetermined
and after redetermination if it 1s found thet at the time
of consideration of promotion the candidates were not
eligible or were away from the zone of consideration so
e that event they cannct retaln tihe higher post  on
promotion which they had got on the basis of erionews
en1ority  L1st. Ihey will nave to make way for the
eligible candidates who weire entitled for promotion
necause of the erroneocus sentority list they cannot take
away the rights of otner whe ere eligible snd are

dezéirving Lo be promoted Lo the next grade.

A~
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lg. Ln view of  the apove discussion and
particulary the observationh made by the Hon ble Supreme
Court that they would have allowed the appeal against the
earlier order passed by the iribunal in this veiry 0A

wherein they had observed as follows:-

After examining the Jjudgment of this Couwr L
vin o UL P Sharma Vs. Upion of India as well as
oK. Khosla Vs. U.U.l., we have no manner of
donitbt  that the seniority of all those employees,
who had been in the Army Headguarters prior Lo
{988 has to be determined/redetermined on  the
basis of continuous length of HEPVICE
irrespective of their date of confirmation 1n
accordance with the Office Memorandum then in
For Ce . in that view Of the matter. the reveried
emplovees, who had joined the Army Headguar ters
heing  selected by  the Union rublic Service
Commission cannot claim to be belondging Lo &
different category so as to be excluded from the
purview of the Jjudagment of this Court in Sharma
and Khosla' .

1. Further the Hon ble Supreme Court had also in
clear term: set aside the earlier judgment and reasoning
diven by the Tribunal, %o 1nh view of that the UA cannot

be allowed and the department iz justified to redetermine

s

the senioriLty as per the judgment given by the Hon oble
Supreme Court in the case 0.P. Sharma, R.K. Khosle and

the udgment given 1in Gauba & case by the Iiibunal.

jd. Consequently after the redetermination of the
RENLOT 1LY, the position of the applicants 1n  the

sen1ority  list would also change and they cannot ¢etaln
their  promoetions on the basis of thelr ealrlier seniority
list. Their eligibility for promotion and zowe of
conzarderation 13 Lo be considered on the basis of revised

sentority List.

[N NOo other contention has been ralsed before us.
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2. With the above observatlion. the OA is

dispsosed of. NO costs.

Cp 191 /2002

2. {he applicant has filed this Contemptl petition
for intitiatind Contempt Proceedings under Section 1 and
1 of the Contempt of Courts Act and to 1initiate
proceedings under Section 340 Cr.PC on pehalf of the
applicant,

ine facts 1in brief are that the applicant had

o
&
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filed an OA which was allowed by this Hon ble Tvibunal
against  which the Unoin of India had filed an @appeal
pefore the Hon hle Supieme Court and the cai@ wa s
remanded back to this Iribunal to decide the followind
question: -
“whether any of the rever ted employees were
in  fact promoted to tne post of UbC or Assistant o
got any higher promotion against any roster point as

a reserved candidate and 1n such an ewvent wive ther
they could be directed vto be rever ted notwithstanding

their re-determinatlion of senlority 1n the cadre of
L an o implementation of the judgment of the Supreme
Court 1n Shairma and Khosla. (he Union of Lndis as
wall as  reverted amployees may place necessary
materials 1in  this regaid and the {ribunadl mway
re-consider the same and dispose of 1n accor dance
with law.
75, after the remand of the case, the applicant
submitted wiitten submisslons. ihe official respoiidents
atlso  Fiied wraitten submissions along with Annexure R-3.
j.e., & chert position showing the promotion of wRC  to
Azsistant a@long with thelr wirtten submissions where the

respondents admitted that in the review panel of t1980-81

the  responhdents have considered one SU and one Si1 and

promoted Lhem dpohn which .the court had asked e
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p respoindnts to file an affidavit vide order dated
(Z.172.,2001 seekindg certaln clarification a Lhee
applicants were replaced by senior sC candidates. [he

respondents filed an affidavit 1n January, <002 and
cybmitted that Shri Brijdesh Kumar was replced by Shri
erem Chand and also mentioned the said fact in the
addiviton affidavit of Jaunary, 200z . It 18 furtenr
submitted that per the revised panel and list avél Lable
with the applicant Shri Prem Chand was promoted in 1373
from LOC to UDC and that in the said atfidavit the
respndents have shown Shri C.D. Ujlain in the revised
_Dan[A of Assistants of 1980-81 which, in fact, as pev the
r izt  ciruclated by the respondents of the panel of
Assistants, the name of sh. C.0. Uilain does notl éappear
i the said panel. fhe applicant further submits Lhat
the respondents have interpolated/fabricated the OF 1 inal
list by inserting the name of sSh. C.U. Uillain in the

panel of 1980,

Y4, inhe respondents filled & counter—reply.
Respondnts 1n their reply submitted that a review MO foi
the vear 1980-81 for promotion from the grade of UbC Lo

Assistant was held on 5.11.1992 in terms of the

directions/implementation of Hon ble Supreme Lourt £
order in U.P. Sharma s case and in 1994 it was notLlced
by the respondents that a few eligible persons had been
inadvertently left out for consideration Tor promotion
from the date of UDC to Assistant. Thefore, a review UFU
was held on 16.9.1994 Lo consider such left out officers
and  Shri  Charan Das Ujlain was one of the left out
eligible persons who was assessed fit by the review PO

held  on 1eth September, 1994 fF promotion to the grade

O\/\/
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of Assistant in the penel year 1980-81. An amendemnet to
the select list was notified vide respondents order dated
7510, 1994, fhugs there nas been no wilful act on the
pail of the respondents to elither mislead or suppréss any

mater1al from this Iribunal.

255 we have heard the learned counsel for e

parties and gone throuah the records of the case.

26. e learned cousnel for the respondents  has
also shown the record how and 1n what manner the review

DPC was held which was duly held as per the rules and the

name  of U, D. Ujlain was duly notified in the select
List. Thus there does not appear to be any wilful

contumacious disobedience of the order nor any action

calls for to be taken under Section $40 Cy.P.0.

L. Hence, CP does not call for any 1nterference

which 13 accordinglv dismissed.

(G UTTRNTY &lﬁ%ﬂ) (V. K. MAJOIIRA )
MEMEBE R { MEMBER (A)




