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Cha 11 a t Sing •. ACSO
S/o Sh.Nathru Kam
e-Z8//lB Ladu Sarai,
P.O. Mehrauli,
New Oeliri-

Komai Singh, cso
S/o Sh. Shya HI l.ai
aub Frasad Nagar, Karol Bagh,
New Delhi.

Kartar Singh, CSO
S/o Sh.Ganga Ram
13.9B Dev Nagar, Karo
New Delhi.

itwari Singh, ACSO
S/o Sh.Kacheru.
use/IV Pushp Vihar,
New Delhi.

Brijesh Kumar, ACSO
S/o Sh.Mohan Lai
H/H / IV, Fushp Viliar ,
New Delhi.

Kishan Chand, ACSO
S/o Sh.Bhima.
/38, I, R. Complex,
New Delhi.

Sir Ram, ACSO
S/o S11. Ma n ga t. Ram;
H.No.b/, Yusuf Sarai,
New Delhi.

Ba gh,

Nlrmal Singh, ACSO,
S/o Sh.Ugagat Raw
Wi/Z4A Sant Garh (Shapura)
Tilak Nagai ,
New Ue 1 h i.

Shan gar a Ram., ACSO'
s/o Sh.Hari Ram
89, Ram Pun, Kalkaii
New Delhi.

m.
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10. Ram swarup, ALSO \
S/o Sh.Goverdahn Dass
3053 Arya Pura, Subz tmandi,
New Delhi.

n. RiiPai Singh.. ACSO-
S/o Sh.Karan Singh
H-I Brahpuri Colony.
New Oe 1 h i.

\2. Bhagwan Singh. ACSU^
s/o Sh.Panna Lai,
S- ill/1 bS4 Pushp Vi ha) ,
New Delhi.

13. C. B. J a f o dh i a, ACSG'
S/o Sh.Phusa Ram
G-Z6 9 Nanakpafa,
New De I h i.

lA. Ram Prasad. ACSti
S/o Sh.Shuka Ram
310 Sector 11, Sadia Waaai .
New De i h i.

15. Agya Ram. ACSG
S/o Sh.Ghura Ram

I I B CGH Complex,
Vasant Vihai",

New Pe1h i.

16. Har1 Singh, ACSO
S/o -Sh.Kundan Lai
//893 Pushp Vihar ,
New Delhi.

17. Ganga Saran Suman, ACSO
S / o S h. Na r ct. i n 0 e v,
101-K Aram Bagh,

New Delhi..
-APPL ICAfTiT S

OA NO.. 9bZ/93

1. O.P, Gupta

Assistant, Civilian Staff Officer,
Office of JS ( 1 ) and CAU,
C-li Hutments,

New Oelhi-l lO 0)1.

Z. K.K. Khanna

Assistant Civilian Staff Officer.
Directorate of Naval Plane,

Naval Headquarters,
South Block,
New Delhi-! 10 0)1.
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Ministry of Uete nee•
Sena Bhawarij
New Uelhi-'l if On-

4v K.N» Uewan et~ff nfficPT.
Assistant Civilian btatf Ottic.r,
M.S. Branch.
Army Headquarters,
South Block,
New Ueihi-llU till.

K H.K. Sharma . ,v+:.fw-crKe';e:i'cr:n^"paero;«„t O, a...,seUor,
(K at 0),

Ministry of DBf e nee.
Sena Bhawari,

New Qelhi-1 <0 OH •

6 s.s. Katyal
As<^istant Civilian Stafr oificer.
Ulrectorate of personnel orticer^,
Air Headquarters.
Vavu Btiawan,
New Del hi-11 0 OH.

7. vishwanath
Assistant Civilian Staff Officer,
G» S. Bt SfiChj
Army H©dcjc(uar ters^
Sena Bhawan, ..Applicants
New Delhi - 1 I U Oil,

OA No. n bb/.Sij...

1. Pi tarn Singh
S/o Shri Kishal Singh
K/o D-427, saro^ni Nagar, New Delhi-UO 0...

2. P.P. Mehsram
S/o Shri P. Meshrarsfi
R/o 2BA J&K Pocket,
Dilshad Gat den. Delhi-llO 09S.

3. Sohan Ram
S/o Shri Chander Bhan;
R/o 1-231 saro-jini Nagar, New Uelhi-lIU U23.

Mom Raj Singh
s/o Sh. Rabbu Singh ,
R/o C-205 Nanakpura, New Delhi-IHJ U£,t,

Vet" sus

Union of India, tit rough
Defence Secretary,

South Block,
New De 1 h 1
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2. ihe Joint Secretary (AdmiK ).
and Chief Administrative Officer,
tiovernment of India,
New Delhi. -mtspomsiimis

Bv Adocate- Shri Sarvesh Bisaria counsel for the
applicant'5.

By Advocate; S/Shri Mohar Singh

C. _.L9J.iZiiZ™4P
OA a)i^>/1993.!

Bhagwan Singh.
working as ACSO
Armed Forces Headquarters
New ueihi. Petitioner

By Advocate; Shri Sarvesh Bisaria.

Ver sus

A Chandrashekhar

Joint Director

Office of J S ( r r a i. n i rig ) •S CAO.
Ministry of Defence,
New Delhi-11U Ul1. ..Respondents

By Advocate; Shri S.M. Arif.

O R it) It R

B3f„ fton „bit.®. Wr .S?t (iJiuail)

ihe three OAs bearing No.b9S/9J, 961/9J anct!

ii6«/ZUU3 had been decided by a common order by this

irlbunal on ZB.9.95, the respondents intended to revert

the applicants in the OAs because of the ludgment

delivered by the Hon ble Supreme Court on 'Z1.9.1989 in

Civil Appeal No.34B9-3 991/I 996 against the judgment of

the Delhi High Court in CWP NO. 423/197S in case

entitled as D.P. Sharma Vs. U.0.1. which was

registered as CWP No. 423/19/S and also on the basis of

another lUdgment in R.K. Khosla Vs. U.O.i. and a

ludgment uiven by this iribunal in OA ns/90 H.R. Gauba

Vs U.O.i. & Others and certain other ludgments. On

the basis of these judgrnents, the panels of Assistants

Which were drawn during the years 19/.'-78 to 1992 for
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promotion as Assistant civilian Staff Officers

(hereinafter referred to as ACSOi were sought to be

reviewed. Similariv there was revision in seniority of

Lower Uivisional Clerks by virtue of the judgments

delivered by the courts and Tribunals. Ihough cetain

revei~sions were quashed as were not iti prouei

lnipi€?mentation of the judgment but even by quashing those

the iribunal made it clear that the applicants, c»r for

that matter anyone else, shall be liable to be reverted

in accordance with law, if trie need so arises, after the

order of the of the fribunai in Gaba s case is properly

implemented. An SLP was filed before the Hon ble Suprefie

Court which was granted a number as CWF 3489-3491 of 1996

the Hon ble Supreme Court set aside the reasonings and

ifidqment of the Iribunal, we remit the matter to the

Iribunal for reconsidelation of the question as to

Whether any of the reverted employees were in tact

promoted to the post of UDC or Assistant or got any

highet promotion against any roster point as a reserved

candidate aiid in such an event whether they could be

directed to be reverted notwi Lhs tanding their

re-determinatioh of seniority in the cadi e of LOC in

impiementation of the judgment of the Supreme Court in

Sharrna and Khosla. I he Union of India as well as

rftverted employees may place necessary materials in this

regaled and the Tribunal may re~consider the same and

dispose of in accordance with law. I his is how this

matter has come up before this iribunal again.

I. we have heard the learned for the parties and

gone through the records of the case.
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3, Both the counsel agree that the matter has

been r ematided back only ofi the shor t question as nat r atect

above because the Hon bie Supreme Court had also observed

in the ludgment that we have ordinarily disposed of this

application by allowing the appeal but for the

contentions raised and noticed in paragiaph of the

ludgment of the iribunai to the effect that the rever ted

employees did claim that their promotion to the post of

UOC and Assistant was on the basis of reservation and

against the roster point, arid that questiori the Iribunai

has not considered or answered, so the matter was

remanded back to this tribunal only on this short point.

4, Before dealing with the rival contention as

put forth by the parties, we would also like to make

mention that the Hon bie Supreme Court had also observed

as under

After examining the ludgment of ttiis Court
in O.P. Sharma Vs. Union of India as well as
K.K. Khosia Vs. U.O.I., we have no manner of
doubt tnat the seniority of all those employees,
who had been in the Army Headquarters prior to
1968 has to be determi ned/redetermi ned on the
basis of continuous length of service
irrespective of their date of confirmation iri
accordance with the Office Memorandum then in
force. In that view of the matter, the reverted
employees, who had joined the Army Headquarters
being selected by the Union Public Service
Commission cannot claim to be belonging to a
different category so as to be excluded from the
purview of the ludgrnent of this Court in Sharma
and Khosia ,

b. I he perusal of the above observation, as made

by the Hon bie Supreme Court, it is quite cleai that trie

deoartment had to redetermine the seniority of the LUc to

UUC and from the UOC to that of Assistant, who had joined

the service of the Army Headquarters prior to 1968 on

the basis of continuous length of service irrespective of

j
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'"• ttieir date of confirmation as it was so orovided in
office Hemorandum. tven wtnie arguing tne case before us
„„„e Of the parties raised anv dispute about
redetermination of seniority on the basis of continuous
length of service for all those employees who joined
prior to 1968 on the basis of the OM.

6 me only contention raised by the learned

counsel for the applicants is that the applicants .0^
before the court ail belong to reserved category and
since the question whether they could be reverted bacf;
had not been considered bv this Tribunal and that is whv
the Hon bie Supreme Court had remanded back thi^. cu^e.
Arguing on this aspect the learned counsel for the
applicants Shr1 Bisaria contended that the applicants
could not be reverted back as no senior to the applicants

IS being given promotion against the roster point.

7, me counsel for the applicants further

submitted that seniority of SC/S! employees had to be
dealt with on a different feeding basis. The applicants

were promoted to higher posts against vacancies reserved
for members of scheduled Castes and they should have beer,

allowed to retain their position in the seniority list or

UOCSi Assistants, ACSOs, CSOs and SCOs, the position was

due to them as a member of SC and since no Scheduled
Castes employee has been replaced by their senior s as

sufficient number of vacancies were available there, the

questions of post dation of seniority in their case in

these grade is against the law declared by the Hon ble

Supreme cour t in the case of 0. P. Singali^and Another v^.

UOl and Others reported in 198^ AIR SC 1690.
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The sDeUcant further submitted that in the

review UPt panels the respondents have arbltrarUV
Changed the eligibuity criteria Because as per the AtHW
clvu service Rules, the eligibility for promotion frem
UOt to Assistant is Byears continuous service in
grade and this 5 years service counts from the actual
date of promotion and not from the date of revised
seniority or post dation as per the policy enunciated bv
the respondents in ,919. me counsel for the applicants
further submitted that neittiei the review OPt could mt
Change the grading of an officer nor could it change the
zone of cosideration and take into account any increase
r„ the number of vacancies as per the review UPC, so son.

of consideration could not be changed by the review OPt.
.Similarly extension of pat,el could not be extended beyond
prescribed limit.

ihe counsel for the applicants further

submitted that revision of seniority on the basis of
lower post is untenable and the learned counsel for the

applicants has referred to a ;mdg,rient in the case of
0, P. su.qla and another vs, u.0,1, » Others. AlK 1984

SC 159b wnetein the Hon bie Supreme Court whiie deaiir.Q

with the question of seniority of members of Delhi Higher

Judical Service arid commenting upon the semority

position of respondent No.9 Shri C.3. Dhaka submitted

that the same has to be dealt with on a different basis.

He was appointed as an Additional District and Sessions

Judge in a vacancy reserved for members of the Scheduled
Castes. He will retain his position in the seniority

list since tnat position is due to him as a inember of
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scheduled caste. As far as this ludqment is concert,ed,
we find that this does not aotilv to the oresent facts of
the case because the senioritv under the Delhi Hidher
Judicial Service Kules was to be determined as net Rules

16 and II of the Delhi Higher Judicial Rules whereas the
case in hand is with regard to seniority or the employees

13 to be determ,ined on the basis of their continuous

length of service as per Sharma and Khosia s case.
Moreover In the case of O.F. Singia CSupra) the promotee

officers from Delhi Judicial Service to Delhi Higher

Judicial service had chaiienged the seniority list when

there was induction of direct recruits in Delhi Higher

Judicial service but here in this case the applicants

seniority has to be determined on the basis of DM as they

are recruits prior to the year i9bb before coming into

force of AtHQ Rules. first of ail their seniority is to

be determined in the LDC cadres and thereafter they are

to be given promotion as per the AfHQ Rules, so tne case

of O.P. Singia does riot apply to the present case.

iQ, AS against the other contentions raised by liie

applicants are concerned, the respondents pleaded thdt

after the Sharma, Khosia and Gauba Judgment (Supial the

senior ity list in the grade of LDC had to be recasted as

per the provisions of the DM and the said list was

published for all concerned on iU.9.l99i. the

promotions from the grade of LDC is> to tiiat of CHic

which IS a Group C post and is reguired to be riiied up

by piomotiori of LDCs who have 5 years of service though

this eligibility service was increased to 8 years and Lite

promotions had to be made ori the basis- oi

senior 1ty-cum-fitness. The panels of promotion to the

r

Cv/^
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grade of UUC from 1909 to l983-84 were reviewed on the

basis of the revised seniority list in the grade of LUC

and the reservation in the promotion was introduced vide

Memo dated Z/. 11. 19/2 was str ictly followed and based on

the Danei of UUC, promotion to the grade of Assistant had

also be reviewed which had also strictly followed the

ifrstructions for promotions. A roster chart had been

prepared and it has been submitted that in case if

sufficient number of SC candidates were not available

even in the exterided zone of consideration, that too otily

in the grade of ACSO, so the seniors may have to replace

the reserved candidates.

u. It IS also pleaded that when the vacancies had

got dereserved, the same was done only on account of

riofv-availabiiity of SC/Sl candidates or SC/SI candidates

figuring out of zone of consideration and that too by

promotion on selection, so it cannot be said the same has

been done in a discriminatory manner.

12. )he counsel for the applicants has also

referred to a judgment iri the case entitled as BhagwaiiLna

Rao Vs. The State of Mysore by its Chief Secretat

Uihana Soudha and Another page 36b wherein it has ijeen

observed that officiating promotioii tC' a hrgtiei oost on

selection basis - subsequeiit citaiiue "jri seiii ji i r.y 3 r-. lowei

grade cannot effect sucii pruiiiot , Mte com^sei for the

applicant i elied upo;. ti.i s ludgmen t and submitted that

once DromotOHi iias beeii given on proforma basis, the

oiiciiioe in tne seiiiority list could not have been

•of4,; red. -iiiwever , on going through the "judgment we find

tnat tne petitioner was promoted as apeciai Officer as he
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was the only officer in the cadre who fulfilled the

qualifications of the post of Special Officer. It. was

held in this ludqment that promotion as special officer

was made as new appointment on the basis of eligibility

arid qualifications did not depend on the rank previously

claimable by the petitioner in the antecedent post which

he so heid. So as far this ludgment is concerned, the

same does not apply to the present facts of the case as

It did not depend upon the rank which was so heid in the

lower grade whereas in the case iri hand tiie seniority

list which is directed to be revised by the three

judgments referred above depended upon the i eedei

category.

13, ihe counsel for the applicants has also relied

upon another- judgment of Madras High Court in the case

entitled as l). BiasuPramaniam and etc. etc. Vs.

Government of Tamil Nadu and another repor ted in 199118)

•SI R Wherein it has been observed as under

'Constitution of India, Articles and 509
Amendment in rules - Retrospective rules

Promotion - Reversion - Promotees, reverted since they
were rendered ineligible for that promotion by change
in eligibility criteria introduced bv 60M dated
4,8.19/b retrospectiveiy - Vested rights cannot be
taken away by change in eligibility criteria having
retrospective effect - Reversiori on such a ground
i1legal'.

in. The perusal of the above quoted passage would

show that the promoLees were reverted since they were

rendered ineligible because of introduction of another

Government OM dated 4.8.16 which had a retrospect.ivelv

effect and the Hon ble Court quashed the OM dated 4.8. /b

and has held that the vested rights cannot be takeri

awav by change in eligibility criteria having

Qv

J
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retrospective effect and reversion on such a ground is

iilegal. But in the case in iiand the reversion is not

being done by way of amendment in the OM which has

retrospective effect but it is being done in compixance

of trie order passed by the Hon bie Apex Court and as held

in the case of Sharma. Kiiosia and Gauba, app.l Acants

seniority list had been directed to be revised and if on

the basis of revised senior it y list pr omotions ar e to be

considered again on the basis of the then applicable

rules, the applicants cannot have any grievance about

their reveu sion if they do not fuifii the eilgibility

conditions or if they lose ttieir seniority or that they

were not in the consideration :-:one at the time wiien

promotions were consider ed by the UPC,.

15. So the next question is whether the applicants

who had got promotion against any ( eserved point on the

basis of a .seniority ii.st which had been quashed cannot

retain their promoted post if on tiie directioti c»f the

Hon bie Supreme Court the seniority list is redetermined

and after redetermination if it is found that at the ti«e

of consideration of promotion the candidates were not

eligible ot were away from the "sorie of consi dei at..ioti so

ic that event they cannot retain the higher post on

promotion which they had got on the basis of err oneous

seniority list. I hey will have to make way for the

eligible candidates wrio were entitled for promotion

because of the erroneous seniority list they cannot take

away trie r ights of other who ai e eligible arsd are

deserving to be promoted to the next grade.

r
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15. Ln view of the above discussion and

oarticuiary the observation made by the Hon bie Supreine

Court that thev would have allowed the appeal against the

eai liet ordei passed by tne Iribunal in this vet y OA

vnrierein thev had observed as follows-.-

After examining the iudgrnent of this Court
in O.P, Sharma Vs. Union of India as well as
R.K. Khosla Vs. U.O.I., we have no manher of
doubt that the seniority of all those employees,
who had been in the Army Headquarters prior to
1968 has to be determined/redetermined on the
basis of continuous length of service
irrespective of their date of confirmation in
accordance with tiie Office Memorandum theri iri
force. in that view of the matter , the reverted

employees, who had loined the Army Headquarters
being selected by the Union Public Service
Commission caririot claim to be belonging to a

I— different category so as to be excluded from the
purview of the ludgment of this Gout t, in .Sharma
and Khosla".

If. iurther the Hon bie Supreme Court had also in

clear terms set aside the earlier judgment and reasoning

given by the fribunai, so iri view of that the OA cannot

be allowed and the department is justified to redetermine

the seniority as per the judgment given bv the Hon bie

Supreme Court in the case DvP. Sharma, R.K. K.ho£.ia ana
)

—* the nidgment given in Gauba s case by the fribunai.

18. Consequently after the redeterm.ination of the'

seniority, the position of Lfie applicants in the

seniority list would also charige and they cannot e etain

their promotions on the basis of their ealrier seniority

list. their eligibility for promotion and zone of

consideration is to be considered on the basis of revised

seniority list.

No other contention has been raised before us.

Ay^
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with the sDove Observation, the OA is

disD'SU'S©d oT. No costs.

^v^A3±i:m:L

.j She ctDplicant has filed this Cohtempt Petition

for ihtitiating Contempt Proceedings undei oection si
\I of the Contempt of Courts Act and to
proceedings under Section Cr.PC on behalf of O.e
aDpiic-ant.

,he facts in brief are that the applicant had

c filed an OA which was allowed bv this Hoh ble Iiifaur
against which the onoln of India had filed an appeal
before the Hon ble Supreme Court and the oa,,..
remanded bacK to this Irlbunal to decide the following
question;-

Whether any of the reverted '̂̂ ^iovees were
in fact promoted to tne as
got any higher an f^^ent whether
a reserved cahdidatc 'rover ted notwithstanding
rrrey could be directed 'loT.ty
their re-determinatioh o - -mdament of the Supreme,ax: '"r^rlnThhof" rrura^
Court in Shai md and Kho.. oiace necessary

as anT «v
"plcc'nJJler the fame and dispose of ir, accordance
with law.

After the remand of the case, the applicant
1 -acre 1hp officiai respondents•submitted written submiiosions. IheoiTi.i.

also filed written submissions along with Annexute

i.e., a Chart position showing tne oromoti.in of UUC to
Assistant along with their wirtten submissions whe, e the
respondents admitted that in the review panel of !5SU-Si
the respondents have considered one St and one SI and
promoted them upon which U-he com t hod asl.cd -lie
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respondnts to file an affidavit vide order dated
i;i*. iZ.ZOui seeking cer tain cidr itication f'®

,!,ODiicants were replaced by senior SC candidates. Ihe

respondents filed an affidavit in January, ZOU.Z ana

submitted that Shri Briiesh Kumar was replced by ahri

Prem Chand and also mentioned the said fact in trie

addlviton affidavit of Jaunary, 2UUZ . It is furtehr

submitted that per the revised pariel and list available

with the applicant Shri Prem Chand was promoted in u/'J

from LIk; to UDC and that in the said affidavit the

respndents have shown Shri t-D- Uilain in the revised

panCA of Assistants of 1980-81 which, in fact, as pet the

list clruclated by the respondents of the panel of

Assistants, the name of Sh. C. D. Ujlain does not appear

ift the said panel. The applicant further submits triat

Che I esponden ts have interpolated/fabricated the ot igihai

list by inserting the name of Sh. C.U. Uilain in tne

panel of 1980.

Z4. (he responderits filed a coun ter-reply.

Kespondnts in their i eply submitted that a r eview Ui^t for

the vear 1980-8) for promotion from the grade of UUC to

Assistant was held on 5.11.1992 in terms of the

directions/implementation of Hon bie Supreme tour t ^

order in O.P. Sharma s case and in 1994 it was nc'ticed

bv the respondents that a few eligible persons had been

1 nadvei-teivtiV left out for consider ation for pi ortiotion

from the date of UUC to Assistant. Ihefore, a review UPC

was held on 16.9.1994 to consider sucii left out officers

and Shri Charan Das Uiiain was one of the left out

eligible persons who was assessed fit by the review UPC

held on I6th September. 1994 fou; promotion to the grade
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of Assistant in the penei year 1980-81. An aniendemnet to

the select list was notified vide respondents order dated

ZS.iU.!y9A. Thus there has been no wiifui act on the

part of the respondents to eitner mislead or suppress any

ma te r i a 1 I' i•cm this l r i b u ria 1.

25. We have heard the learned counsel for the'

oar ties and aone through the records of the case.

26. I he learned cousnel for the respondents ftas

also shown the record how and in wriat manner the review

OPC was held which was duly held as per the rules and the

name of C.D. Uilain was duly notified in the select

list. Thus there does not appear to be any wilful

contumacious disobedience of the order nor any action

calls for- to be takert uridet Sectiofi -('40 Cr.P.L.

'U. Hence, CP does not call for any interference

which is accordingly dismissed.

I
( umbip SI

MtimtSfclRt juicxlI)

Rakesh

2^

tV'..lit. MAJiaillHKA)

iHEMBttfi' lA)


