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oA No. 509/93

NEW DELHI, THIS THE |81l pAaY oF MAY, 1999

HON®BLE SHRI T.N.BHAT? MEMBER (J)

HON'BLE SHRI S .P.BISWAS, MEMBER (a)

In the matterof:

1)

2)

3)

4)

5)

6)

7)

U oNoNaYak,

s/o 3h.Shyam sunder Nay3ak,
Camer amén Grade-1,

Gentral produution Centre,

hi
R/o 4/63, Lodi Coleny,
New Delhi - 3,
J.P c(.)autam ’
5/o Late Sh.Nanumal Geutam,
Video Executive,
Doordarshan Kendra, Lucknow,
R/o 883, Sarojini Nagar,
New Delhi - 23

p.Dorai Raje

5/0 Shed > ponnusamy,
C'ameraman Goade-1,
Doordarshan Kendra, Delhi,
R/o 79/2¢, Kali Bari Marg,
New Delhi - 1.

G K Jagdish,

5/0 Sh.aG.S.Kesavacharya,
Caneraman Grade-I1,

Gentral production Centre, Delhi
R/o 10 UF, Bahar Place,

New Delhi = Ll

R.Babukhan,

5/o Late she.Rahim Khan
Comercman Grade-I1,

Doord arshan Kendra, Delhi,
R/0 5/629, Lodi Colony,
New velhi = 3.

K .B. Umesh Kumar,

3/o 5h.K .G.Bhaktarachalam,
Gameraman Grade-11,

Doord arshan Kendra, Delhi,

R/0 B-724, New Rajender Nagar,
New Delhi = 60+

R.Daniel prasad,

3/o SheRajarathnam,
G.meraman Grode-1l,
Doordarshan gendra, Delhi,
R/0 2384B, puspvibar,
SAKET «

contd ee.eleve

>



10)

11)

12)

13)

14)

15)

Y

L.Chandrasekhar,

S/o !l+Lakshmanya,

G :meraman Grade-IT,
Doordarshan Kendra, Delhi,
R/o 165, Akashdarsan Aptms,
Mayur Vihar, Phase.g

Delhi .. 91,

MK s Mahadey Rao,

S/0 SheM.Kzrishna Rao (Late),

C amer aman CGrade-I,

Doordarshan Kendra, Delhij,

R/o 21/26 , @ad Rajender Nagar,
New Delhi — 0.

Anil Singh,

S/0o Dr.shyanm Singh,

G.meraman Grade-T,

Central production Centre, Delhi

R/p

R.N.S.Reddy,

3/0 Sh.GJJdedy,

Cameraman Grade-IT,

Gentral production Centre, Delhi ,
R/o F-lo01, Lajpat Nagar, Part-g,
New Delhi .

R.N.Seetharam,

S/o B.Nagendranath,

Ceamsraman Grade_II,

Gentral production Centre, Delhj
R/o 165, Akashdars an Apertments,
Mayur Vihar, Delhi - 91,

PeSMishra,

S/o Anathacharya Mishra,

Gamer aman Grade-11,

Gentra) Production Centre, Delhi ,
R/o 1803, Laxni Baj Nagar,

New Delhi - 23,

NJSuresh Kumar,

S/o Sh.Shyamanag,

Gemeraman Grade~II.

Central Product jon Centre, Delpj
R/o 60/17, IInd floor,

v Rajendra Nagar, New Dejh; _ 60.

ShiVYOgioP-M,

S/0 Sh.Managudaiya’

Cameraman Grade. 11,

Cento.] Product jon Centre, Delhj

R/o C.73, Qulmohar, Park, !

' /8.5



16)

™

17)

18)

1)

2)

3)

-3 i ?;5

ReSoorya Prakash,

S/o Sh.Raghavasami,

Camerapan Grade-II,

Central prodyctipn Centre, Dajpy,
B/o 2/70, 0l1d Rajender Nagar,
New Delhf _ ¢q),

D.D.Burman,
S/0 SheB#ajakishore Mohant y
GCameraman Grade-17,

V.R.Padmanabhan,

S/O bh.VoS .Ramasam 3

Camer aman Grade.1g,

Contrag Productjon Centre, Delhi,
R/o B/2..36, Janakpuri,

New Delhi . sg,

(By Advocate:sh. B,B.RAVAL) *e s APPLICANTS

Versys

Union of Indjga througn
Secretar » Ministry of Information
and Broa Casting,

Shastrj Bhavan, "New Delhi

Doordarshan Goverment of India
through D{rector Genera) ,
Doordarshan Bhavan

Coper Nicys Rarg,

New De] hji

Doordarshan Cameraman Welfare
Association,

229, 4kashdarshan ‘partment,
Mayur Vihar - Phase . 1,
Delhi . 9}

through

president, Generaj Secretary

Ceee RE.SPOI\DEN’]‘S
(By Advocate:Shri P.H.RAMCHANDANT)

......300.
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JUDGEMENT

Hon’'ble Shri T.N.Bhat, Member {(J)

The appilicants hserein ars WOIrking as Yideo
Executives, Cameramen Grade-I and Cameramen Grade-II 1in
Doordarshan at Delhi. They have come to the Tribunal

seeking fixation of seniority over all those persons who

did not possess the gualification of diploma or degree in
Cinematography. According to the applicants the aforesaid

~h
¢
3

ation has been prsscribed as the minimu

gualifi
gualification under the relevant recruitment rulies called

the 'Doordairshan Programme (Technical Camera) Group A and

-

Group B recruitment Rules, 1387". While the applicants

admittedly possess the said gualification, there are some
persons recruitsed initially as Programme Executives
{Cameramen} who later became Cameramen Grade-II and even
Cameramen Grade-I but did not possess the aforesaid

gualification.

25 Basing their claim upon the judgement

delivered by the Bombay Bench of this Tribunal on 1.1.133

[A%]

in Y.K. Mehta vs. Union of India & Or {CA 137/83) the

[}

applicants claim seniority over all those persons who do
not have the gualification of degrese or dipioma in

Cinematography. It is interesting to note that the persons

over whom seniority is calimed by the applicants are

neither named in the OA nor have been impleaded as parties.

L‘ w«vﬁ .




[ 513 2,3
Arccording to the applicants impleadment of respondsnt no.
3 herein, namely, Doordarshan Cameramen Welfare Association
pyouldc be sufficient compliance with the relevant rules

regarding impleadment of necessary parties.

3. The respondents have in their counter taken
the plea that the persons above whom the applicants are
claiming seniority had been recruited/appointed nearly a
decade prior to coming into force of the aforesaid rules of
1387 and that at the time of their appointment the
gualification of diploma/degree in Cinematography was not
the only essential gualification required for the posts to
which they were appointed. The aforesaid persons had been
appointed on the basis of their experience as Cameramen and
according to the advertisement notices issued by the

respondents the alternative qualification of having more

than 3 years experiencs of Cameraman WOT K in
Television/Films made those persons “eligible for
appcintment. It 1is further contended that the posts of

Cameramen Grade-I and Video Executive being promotion
posts, the reguirement of holding a diploma/degree in
Cinematography was not applicable in the case of the
promotees and would apply only to direct recruits. As
regards the Jjudgement of the Bombay Bench of the Tribunal,
the respondents have contended that some important relevant
facts do not seem to have been noticed by that Bench and

that the judgement of that Bench would not be appliable.

4, The applicants have filed their rejoinder in

which the contentions raised in the CA have ceen
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6. That apart, in the recruitment rules of 1987
;tse1f there is a specific provision whic makes the
appointments of those persons as valid. Rule 5 of the
recruitment rules reads as undei: -
"B Persons WOrking on contract to be
considered initially - AN officer who was

holding the post of Cameraman Gradse-1 or
Cameraman Grade-II on contract basis and who has
opted for joining the civil post shall be

initially considered by the Screening Committee/

* Union Public Service Commission. In case he 1s
considered fit he will be deemed to have been
appointed to the post on and from the date of
commencement of thess rules. If he 1is nol
considered fit, his case will be reviewed every
year till his term as an employee on contract
expires. 1f before the expiry of the contract
the Officer 1is not considered fit by the
Screening Committee / Union Public Service
Commission, is service will be liable to be

terminated as per the terms of the contract”.

A bare reading of this provision would make it
guite clear that even those persons who have been Wworking
on contract basis as Cameramen Grade-I and Cameramen
Grade-II at the time of cémﬁng into force of the aforesaid
rules would be deemed to have been appointed under those
rules if they were considered fit after screening. As
alrsady mentionsd, sgveral persons had already been

regularised on the posts they were holding prio

=
ct
O
O
O
=
-t
3
«©
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intc force of the rules and, therefore, they would be

deemed to have been appoi

=

ted regularly under the

recruitment rules.
*

=

‘ A perusal of the recruitment ruies, as at
Annexure -A, reveals that for promotion to the pos of
Cameraman Grade-II, Cameraman Grade-I and Video Executive,
the prescribed essential gualification of holding a
diploma/ degree in Cinematcgraphy is not applicable. Under
column 8 of the Schedule it 1is specifically mentionsd
against all the aforesaid three posts that age and
sducational gqualification prescribed for direct recruits

* would not apply in the case of promotees. As a matter of
fact the qualifications prescribed in the Gcheduls are

appiicable only to direct recruits under column & and not

tc promotess.,

8. If follows from the above that appointment of

sons against whom the applicants claim seniority can

ct
-
[}
T
(U]
-

by no stretch of reasoning be held to be irregular or in

any manner less valid than the appointment of the
J

/ 3, Coming to the judgement of the Bombay Bench,
on a careful reading of the judgement we are convinced that
the judgement is baiiyépon erroneous consideration of facts
and hence 1is perfincuriam. The fact that the persons
against whom the holders of diplioma/degree in
Cinematography are <claiming seniority had been appointed
prior to coming intoc force of the 1987 rules seems to have

escaped the notice of the learned Members constituting the

Bombay Bench. It has also nct been considered that so far

l._Mf»//
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as promotees are concerned even under the said recruitment

P O

rules the essential gualificat
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T possessing such a
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was not applicable. It is not disputed that
in the absence of recruitment rules the competent authority

has the power to issue instructions / guidelines governing

Television/Films was also recognized as one of the
alternative qualifications. The Apex Court has held 1in
Sant Ram Sharma vs. State o Rajasthan & Anr (AIR 1957 sC

1910) that 1t cannot be said that till statutory rules
governing promotions to selsction grade posts are framed,
the Governmen cannot issue administrative instructions

regarding the principles to be followed.

10. On the guestion as to whether the judgement
of the Bombay Bench would be a binding precedsnt for us we
have a number of authorities to support our view that the
said judgement 1is in perfincurium and would not bind us.

The Lucknow Bench of the Tribunal held in its Jjudgement

-

datsd 25.10.1934 in Om Parkash Satija vs. Union of India &

-

99

[AN]
w

b
/

n

Crs, reported in ¢ ATC 1)that where a belated

application had been filed by <certain psrsons seeking

o

slisf

-5

n the basis of judgements rendered by the Tribunal

Q

in other cases the refusal of the relief would not be

rticle 14 of the Constitution of India. On

I>

violative of
the facts of that case it was held that the Jjudgements in
question were not Jjudgements 1in rem. That case alsc
related toc the guestion of seniority. The Apex Court has

also held 1in State of UP and Anr. VS, Synthetic and




[ 10 ] hz—

Chemicals Limited & Anr, reported in {1391) 4 sCcC 139, that
the doctrines of ‘per incuriam’ and ‘sub-silentio’ operate

‘as exceptions to the rule of pirecedent.

In another case titled ICAR & Anr. Vs, T.K.
Suryanarayan & Ors., reported in 1337 (2) s.C. Services
Law Judgements 308, the Apex Court held that an emp loyse
cannot base his claim for promoticn contrary to the
statutory service rules and that an incorrect promotion
either given erroneously by the department Oy misreading
the said Service Rules or giving promotion pursuant to
Jjudicial orders contrary to Service Rules cannot be a

ground to claim erronscus promotion.,

" It would suffice to Cite just one more
Jjudgement which has been delivsred oy the Ernakulam. ganch
of the Tribunal in P.I.Koya vs. Director, CMFR Institute &
Ors., reported in (1888)33 ATC 762, in which it has oeen
held that an incorrect precedent is not oinding. It was
Turther held that where a judgement of the Tribunal was not
Correct the came would o€ per incuriam and need not be
ollowed by ths Same Bench of another Bench of the
ibunal, A similar view has been taken by the Chandigarh
Bench of the Tribunal alsc, in which one of  us, namely,
T.N.Bhat was also a Member, in Western Command Civilian

b | e b 11 . A o~ 9 .
Employees uition  and Anr., ¥8., Union of India and ors.,

reported 1in {(1396) 33 ATC 4068, and it was held that

Jjudgaments based on incorrect facts were not binding evean

-

if passed by coordinate Benches,

e
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i12. It 1is, however, urged before us by the
learned counsel for the applicants that the judgement of
the Bombay Bench having been upheld by the Apex Court the
said judgement of the Apex Court would be binding upon us.
A copy of the order passed by the Hon’ble Supreme Court in

in

a review petition 1in the SLP filed by the Union of India &

Lo

Ors. against the applicants in that CA assailing the order
passed by the Bombay Bench has been brought to our notice.
This is an order passed in a review petition and 1in the
order it is stated that after examining the review petition
and other relevant documents the Hon’ble Supreme Court did
not find any merit in the prayer for revisw and the prayer
was accordingly dismissed. In this regard we may refer to
a judgement reported 1in AIR 1356 SC 2124, passed by the
Apex Court 1in which it was held that the dismissal of a
Special Leave Petition by a non-speaking order which does
not contain the reasons for dismissal does not amount to
acceptance of the correctness of the descision scught to be
appealed against and that the effect of such a non-spsaking

order of dismissal would only mean that the Supreme Court

ct

has decided that it is not a fit case where the SLP should
be granted. It has further been held that such an order
does not constiture law laid down by the Supreme Court for

Articie 141 of the Constitution. The same

vs. Union of India, a judgement reported in {1883) 24 ATC
702,

3. We may now refer to the objection rasied oy
. o N N o o
e respondents regarding NoN-joining oFf necessary parties.

As already mentioned, the appiicants have not cared to even

name the persons against whom the relief is claimed. They

‘t&yv”/
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have alsc not been impleaded as parties. Learned counsel
for the applicants, however, argues that since the number
of such persons is veéry large the applicants have impleaded
the Employees Welfare Association as a party respondents.
Shri T.C.Aggarwal, appearing for the aforesaid Association
has strongly wurged before us that ths Association has
nothing to do with this matter as the said Association

represents not only those against whom the relief has been

claimed but also the appiicants herein. We are of ths
considered view that impleadment of the Assocciation in the
facts and circumstances of the case is not sufficient
compliance with the requirement of impleading all the
neécessary parties. The applicants aught to have impleadsd
at Teast some of those affected persons if not all of them.
Non-impleadment of the PE€rsons who were likely to be
affected by the order in this OA has left a gaping hole in

the case of the applicants.

In the conspectus of the facts and circumstances

discussed above, we find no merit in this O0A. In the

b

result, the O0A s dismised, but without any order as to

costs,

Ik R T . \‘{“/ 8'(' 7?

(sW (T.N.Bhat
M r {(A) . . Member (J

Jj

na




