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CENTRAL ADMINIS-RATI\^E TRI^/^principal Bench,New Delhi
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hew DELHI, THIS THE iS fi DAY OF MAY, 1999

hon'ble shri t.n.bhat? member (J)
HON'BLE shri S.P.BISWAS, MEMBER (A)

In the inatterof;

"s/olSvam sunder Neyak.
C^traT-ptSu .uon Centre,

Lad I
New Delhi - ^»

S/o'L^e^h.Nanumal. Gautam,
^fan^K^ndia. Lucknow,Doordarshan henui. »

R/o 883, Saropni ha j r,
New Delhi - ^3,

n\ p .Dorai Raj •
^ i/o Sh.3

Cameraman Gtade-I, . .
Doordarshan ' .^®arV
a/o
New Delhi - 1 •

4\ C.K.,Jacjdish, unr-v/A
' 3/0 3h.5G.S .Kesavacharya,

Cameraman Centre. Delhi
Central ,aS
R/o 10 UF, eabar place,
New Delhi - 1*

c=,\ R.Babukhan,
3/0 Late oh.Rahrm Kh^n
Cameraman opihi
Doordarshan Kentira Delhi,
R/o 5/629, Ladi Colony,
New Delhi - d •

A\ K B • Umesh Kumar , , i ,^ i/o 3h.K.G.Bhattarachalam,
Cameraman Grade-II,Doordarshan Ken^a 0 1 N^gar,
R/o 1U724, New Rojenoer n y »
Nevi Delhi - 60.

7\ R.Daniel prasad,
' o/o Sh.Rajarathn'̂ rn,

Cuineraman Grod^II, .
Doordarshan Kendra, Delhi,
R/o 238/B, Puspvihar,
3AI<BT .

c ontd .. • .2.
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L tChsndras©khar
^/o li.Lakshmanya,
G.;jneraman Grade-H
Doordarshan Kendra' Delhi
Vo 165, ^^kashdarsan /Hptms
Mayur Vihar, Phase-I. '
Delhi - 91. '

M.K . Mahadev Rao
S/o Sh.M .Krishna'Rao (Late)
Cameraman Grade._i *
Doordarshan Kendra Delhi

De{hi : H^i«nder fegar,
^il Singh,
S/o Dr.dhyam Singh,
Gr.meraman Grade-i
Central Production Centre, Delhi

J-J-) R»N«S •Reddy,
S/o Sh.G.N.Reddy,
Cameraman Grade-li

Delhi

J-2) B.N.Seetharam,
^/^J^'^^^gendranath,
C^m-raman Grade—li

P^°^^ction'centre Delhi
Mayur '

J-3) P«S«Mish±a,
S/o i^athacharya Mishra
Cameraman Grade—n '

J-4) h.Suresh Kumar,
g/o Sh.Shyamanag
Cameraman Grade-ij
R/o%A?'1i"^Ji°J^Centre, Delhi

VRajendra Nagar, New Delhi - 6o.

/o Sh.Managudaiya
Cameraman Grade- tt
^ ©ri LL i 1 Pr Ofi11 r+ -t

Vo C-73 Centre, Delhi
New Delhi' P^rk,
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•^6) H.Soorya Prakash.
"^^•f^^ghavasami,p Oameranvan Grade-u

New Delh/ _ 60» NSgar,
17) ^«O.Burman,

r^m j'̂ '̂ ishore MohantvCameraman Grade-n

•1-8) y.a.padmanabhan.
/o ^h,v.S.Ramasamy

Cameraman Grade_ii

. • (By Advocate:Sh. B.B.RAVAL)

Versus

Union of indl+u

^hastri Bhavan, New Delhi

India

Oooidirshan^LvaS '
Ne '̂cel^t"'

' t»lfare
229, 7'kashdarshan ^r^^T^+

Dernrr '̂r-phSser^r"''
through

President, General 3^
cretary

(By Advocate:Shrl P.H.RAMCHANDANI) "
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JUDGEMENT

rion'uls Shn T.NiSheS't. M6rnb6r (J

Ths applicants hsrsin ars working as V'iuso

Exscutivss, CaiTisramsn Grads—I and Camsramsn Grads~II in

Doordarshan at Dslhi • Tnsy hava corn© to th© Tribunal

ssskiiig "Tixation ot s©niority ov©r all thios© parsons wno

did not possass th© Qualitication oT diploma or dagr©© in

Cinematography. According to th© applicants the aforesaid

Qualification has been prescribeducu ao the minimum

he relevant recruitment ruies calledQualification under t

the 'Doordarshan Programme (Technical Camera) Group A and

Group B recruitment Rules, 1987 . While the applicants

admittedly possess the said Qualification, there are some

persons recruited initially as Programme Executives

(Cameramen) who later became Cameramen Grade—IIciuc—Xi. cii lu even

Cameramen Grade-I but did not possess the aforesaid

Qual ificatiorii

'X • Baeitiy uheir claim upon the judgement

delivered by the Bombay Bench of this Tribunal on 1.1.1932

in Y.K. Mehta vs. Union of India & Ors. (CA 197/89) the

applicants claim seniority over all those persons who do

Iiiwiu iiave one Qual if ication of degree or diploma in

u1nematography. It is interesting to note that the persons

over whom seniority is calimed by the applicants are

neither named in the OA nor ha Vc uccir iiTipleaded as parties.
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According to ths applicsnts impleadment of respondent no.
3 herein, namely, Coordarshan Cameramen Welfare Association
,ould be sufficient compliance with the relevant rules
regarding impleadment of necessary parties.

3. The respondents have in their tuwUnoer taken

the plea that the persons above whom the applicants are
claiming seniority had been recruited/appointed nearly a
dSCadS prior uw

than 3n o ysai o sxpsrisncs of

decade prior to coming into force of the aforesaid rules of
1387 and that at the time of their appointment the
qualification of diploma/degree in Cinematography was not

the only essential qualification required for the posts to
which they were appointed. The aforesaid persons had been

appointed on the basis of their experience as Cameramen and
according to the adverti sement notices issueu uy ..he

respondents the alternative qualification of having more
Camsraman wvyrrN

Television/Films made those persons "eligible for

appointment. It is further contended that the posts of

Cameramen Grade-I and Video Executive being promotion

posts, the requirement of holding a diploma/degree in

Cinematography was not applicable in the case oi uheO \ uri

promotees and would apply only to direct recruits. -no

regards the judgement of the Bombay Bench of che Tribunal,

the respondents have contended that some important roicvanL,

facts do not seem to have been noticed by that Bench and

that the judgement of that Bench would not be aK^pl lable.

4. The applicants have filed ohcm lejuMider in

fhich the contentions raised in the OA have been

t tr I Lrc; I a uou <
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D. Wc havs heard the learned counsel "for the

parties at length and have perused the material on record.

6. The respondenTs nave annexed to their counter

the copies oT a large number ot advertisement notices

issued "from time to time by the respondents calling

app1icatlons for appointment as Programme Executives

(Cameramen). Those notices relate to a period prior to

I w Uf I ) IC70/, WMIUM ?0 UauO Wll VflMUn UIIC

{*3v^rUiuiiic;{»o (uiccf ui ic?o? Cainc lufu^. nuuvrQiiiy uw

those advertisement notices at least 3 years experience of

Camera work in Television/Pi1ms was one of the repuisite

^Ua)l>luaolu^lo uriwu^ii utpiwiiia / in olnciiiiauu^rapn/

i . 1 ^ T ^ ^ r-\ I..". "C ^ Ln
waoaiov-zpicouiiuou cio umc; ui unc

T ^ »~i 4- •* V * ^
Cl I UC I I la L I V X3

I 1 T ^ ^ .•VQ 4" •* 4..* ^ .A ^ •^»^ •« 4- ^ .«J T . y ^ pN 4.^ 4—\ • I ^ 4- ^ ^ • • T l~K .~S 4 «") ri> ^
<^uaifii\.^auiv^MOi riuiiMuucsui/ unc ic^iuiuimciiu iuico \j i lc?o/

were not in force when the persons over whom the applicants

are claiming seniority were appointed in the first

instance. In this regard, we may state thst the

^ ^."*1 4- ^ . ...S ^ !».« T ^
reofb^wfjueiiuo nave aiineAeu uiw? uiieii o\>/unL/e? a iiot' wi peiowne

,.u--s Ki. +-u^ ^ ^ ^ ^ n n n < n n -7 / a ^ ^ ^ n
wnuj uy Lriie mwuii ik^aoiwii uaoeu iic«dt l^70/ I'^inieAAjre n—o/D/,

11^^ A ^ tv\ <-> tx« XN «v« w. <~k X«| T 7 ^ lx\ a I L«k •« «/% ^ 4^ ^ m ^ T \ <
were re^uiar leeu ao uaiTiei amen ^laue j.x unwu^n Mituiaii/

they had been appointed as Staff Artists or Programme

Executives but their services were later converted to

regular government employment. On persuai of the list

A 4..% X-K . > X*. x^ 4> x>s 4- Ixs 4-» ^ £ X-» ax. XN /—* ^ xJ NI ^ ^ •£ X^ ^ x-4fcX> ^ >-4. 4 ^ T X". ^ O ^ *1
aiineAevj uw une aiwieoaiu nvuiiioauiwii leveaio unaU ai;

those persons had been appointed as Tar back as 1373 to

1981. In these circumstances the contention of the

applicants that the aforesaid persons had been irregularly

appo1n ted aPid sr© junior *to th© applicants Cannot b©

© r©cruitni©nt rul©s haviny com© into tore© onX^ X-. X-. XK 4- XN x4 -ru
av-xi^csp L/^u • in

^ ^ a*^ xa*. 1—4 XV yx. 4 O ^ Ixs XV x-\ x^ «v«> X<v \ • I x-<4 a a ^ x4 4X\x-% 4^ x^xva.xav^kxv Ixv x-v A x^ I a Ixv XV. Ix^ x\ x4liiL-n \w/oL/A^'j-/c!rj iac?r one oamc; wwuiu mwu ywvdii uriOoc? wriv.-' n3u

b©©n appointsci ©arli©r to th© ator©s©iu u©t©«
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6. That apart, in the recruitment rules of 198-

,tself there is a specific provision which makes the
tppointmsnts of those persons as valid. Role 6 of the
recruitment rules reads as under

"5. Persons working on contract to be

considered initially - An officer who was

holding the post of Cameraman Grade-I or

Cameraman Grade-II on contract basis and who has

opted for joining the civil post shall be
initially considered by the Screening Committee/

Union Public Service Commission. In case he is

considered fit he will be deemed to have been

appointed to the post on and from the date of
commencement of these rules. If he is not

considered fit, his case will be reviewed every

year till his term as an employee on contract

expires. If before the expiry of the contract

the Officer is not considered fit by i.hc

Screening Committee / Union Public Service

Commission, his service will be liable to bev^OfniTj loo

terminated as per the terms of the (contract .

A bare reading of this provision would make it

quite clear that even those persons who have been working

on contract basis as Cameramen Grade-I and Cameramen

Grade-II at the time of coming into force of the aforeoaiu

rules would be deemed to have been appointed under those

rules if they were considereo fit after screening. ns

already mentioned, several persons had aircauy been

regularised on the posts they were holding prior to coming

W
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into "Tores oT ths rules and, thersTors, they would be

deernsd to have oesn appoin'usd rsQularly under the

71 A perusal oT the recruitment ruleSj as at

Annexure ~A, reveals that Tor promotion to the post oT

Camerarnan Grade—II, Cameraman Grade—I and Video Executive,

the prescribed essential cjual it ication oT holding a

diploma/ degree in Cinematography is not applicable. Under

column 9 oT the Schedule it is speciTically mentioned

against al1 the aToresaid three posts that age and

educational QualiTication prescribed Tor direct recruits

'would not apply in the case ot promotees. As a matter o

Tact the Qua1iT1 cat1ons prescribed in the Schedule are

applicable only to direct recruits under column 8 and not

^ A asA ^ 4> A ^

8. If Tollows Trom the above tnat appointment oT

the persons against whom the applicants claim seniority can

by no stretch ot reasoning be held to be irregular or in

ail/ iiiaiiii^i >900 va! lu oiiaii uii6 apyu i 11 uniSi i u w i uiro
4- 4- U

I I ^ai i uo I

3. Coming to the judgement oT the Bombay Bench,

on a careTul reading oT the judgement 'we are cofivinced that

the judgement is basQjA'upon erroneous consideration oT Tacts

anu hence is per/incuriam. The Tact that the persotis

against whom the holders oT diploma/degre*

Cinematography are claiming seniority had been appointed

prior to coming into Torce of the 1987 rules seems to have

escaped the notice oT the learned Members constituting the

Bombay Bench. It has also not been considered that so Tar
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ao promotees are concerned even under the said recruitment

rules the essential qualification of possessing such a

jllploma/degree was not applicable. It is not disputed that
In the absence of recruitment rules the competent authority
has the power to Issue Instructions / guidelines governing
uhc requisite qualifications for a particular post. In the

instant case, as already Indicated, according to the

advertisement notices issued prior to the coming into force

of the recruitment rules 3 years experience as Cameraman In

Televislon/Fi1ms was also recognized as one of the

aiuciiiative qualifications. The Apex Court has held In

Sant Ram Sharma vs. Stats of Rajasthan & Ann (AIR 19&7 SC

1310) that It cannot be said that till statutory rules

governing promotions to selection grade posts are framed,

the Government cannot Issue administrative Instructions

regarding the principles to be followed.

10. On the question as to whether the judgement

of the Bombay Bench would be a binding precedent for us we

have a number of authorities to support our view that the

said judgement is in pey^ncurium and would not bind us.
The Lucknow Bench of the Tribunal held In Its judgement

uai^Su 10.1334 in Om Parkash Satija vs. Union of India &

Ors, reported In (1335) 23 ATC l^that where a belated

atjpl luatlwn hau ucsn filed by certain persons seeking

iSilei vjn the basis of judgements rendered by the Tribunal

in other cases the refusal of the relief would not be

violative of Article 14 of the Constitution of India. On

the facts of that case It was held that the judgements In

question were not judgements In rem. That case also

related to the question of seniority. The Apex Court has

also held in State of UP and Anr. vs. Synthetic and
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Chemicals Limited s Ann, reported in (1931) 4 SCO 138, that
the doctrines of 'per incuriam' and 'sub-silentio' operate

eACSptions to the rule of precedent.

In another case titled ICAR s Anr. vs. T.K.

Suryanarayan s, Ors. , reported in 1897 (2) S.C. Services
Law Judgements 308, the Apex Court held that an employee
cannot base his claim for promotion contrary to the
statutory service rules and that an incorrect promotion
either given erroneously by the department by misreading
the said service Rules or giving promotion pursuant to
judicial orders contrary to Service Rules cannot be a
ground to claim erroneous promotion.

'i. It would suffice to cite just one more
judgement which has been delivered by the Ernakulam. Sench

the Tribunal in P.I.Koya vs. Director, CMRR Institute s
ors., reported in <1996 133 ATC 7l3 ,ir, which it has been
f(3id tffSt 3,n "incopr'pp'i*

prov^trucift 13 not binding. it was
further held that where a Judgement of the Tribunal was not
correct the came would be per incuriam and need not be
followed by the same Bench of another Bench of the
Tribunal. Asimilar view has been taken by the Chandigarh
Bench Of the Tribunal also, ,n which one of us

I I lariic I y ,I.N.Bhatwas also a Member, in Western Command civilian
Employees' Union and Anr. vs r .u

iiiuti VI Aiiuia and Ors,,
reported in dgge.) 33 ^TC 405 a—

. ciMu ,t 'was held that
JUugements based on incorri=i-f- -ots were not binding ever,
" Paoo,=d by coordinate Benches.
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12. It is, however, urged before us by the

a review petition

learned counsel for the applicants that the judgement of

the Bombay Bench having been upheld by the Apex Court the

said judgement of the Apex Court would be binding upon us.

A copy of the order passed by the Hon'ble Supreme Court in

in the 3LP filed by the Union of India &

Ors. against the applicants in that OA assailing the order

passed by the Bombay Bench has been brv-iUyrit uw our nwui^o.

This is an order passed in a review petition and in the

order it is stated that after examining the review petition

and other relevant documents the Hon'ble Supreme Court did

not find any merit in the prayer for review and the prayer

was accordingly dismissed. In this regard we may refer to

3 judgement reported in AIR 1935 SC 2124, passed by the

Apex Court in which it was held that the dismissal of a

Special Leave Petition by a non—speaking order whiichi does

not contain the reasons for dismissal does not amount to

acceptance of the correctness of the decision sought to be

appealed against and that the effect of such a non~speaking

wider of dismissal would only mean that the Supreme Court

has decided that it is not a fit case where the SLP should

be granted. It has further been held that such an order

dues IlOt uviistiture law laid down by the Supreme Court for

the purpose of Article 141 of the Constitution. The same

view has been expressed by the Apex Court in K.K.M.Natyar

Vs. Union of India, a judgement reported in (1993) 24 ATC

13. We may now refer to the objection rasied by

i^he reopuiidents regarding non-joining of necessary parties.

As already mentioned, the applicants have not cared to even

name the persons against whom the relief is claimed. They
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have also not been impleaded as parties. Learned counsel
fj. „hs applicants, however, argues that since the number
of such persons is very large the applicants have i.mpleaded
the E,mployee3 Welfare Association as a party respondents,

-."ssarwal, appearing for the aforesaid Association
has strongly urged before us that the Association has
nothing to do with this matter as the said Association
represents not only those against whom the relief has been

claimed but also the applicants herein. We arel»/y, ^ ^ ^ ^ ^1^
c? l»mS

considered view that impieadment of the Association in the

facts and circumstances of the case is not sufficient

compliance with the requirement of impleading all the

necessary parties. The applicants aught to have impleaded

at least some of those affected persons if not all of them.

Non-impleadment of the persons who were likely to be
affected by the order in this OA has left a gaping hole in
the case of the applicants.

In the conspectus of the facts and circumsta
discussed above, we find no merit in this OA. in
result, the OA is dismised, but without any order as

ao uO

( S . r . B1Snr\!^
MefffcSr {AX (1". ii. Bhat)

k i ..V VVS M / I \
r ( J )


