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HON'BLE 3HRI 3.P.3HARMA,nEMBER(0)
HON'BLE SHRI S.R.ADIGE, MEM8ER(A)

Shri U.N.IUnoo,
s/o Shri U.G.Narayanan
r/o E-96, Nanakpura,
Ne^. Delhi- HQ Q21,

(By advocate Shri 'J.fJ.Uer^hese) ^

Versus

Union of India through

1, Secretary,
Deptt. of Economic Affairs,
Ministry of Finance,
New Delhi,

2, Secretary,
Deptt. of Agriculbure &Cooperation,
Krishi Bhauian,
Neiu Delhi,

3, Director,
Ministry of Labour,
Shram Shakti Bhauian,
Neui Delhi,

4, Shri D.i.Sahuney,
Additional Economic Adviser,
Ministry of Commerce,
Udyog Bhauian,
New Delhi,

5, Shri 0,P,Bharduiaj,
Addl, Economic Adviser,
DLrectorate of Economics &Statistics,
Ministry of Agriculture,
Krishi Bhauian,
Neui Delhi,

6, Shri 3,R.S.Gill,
Director, ilSI,
Ludhiana,
Punjab,

A>pliCant
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7, Shri Vir Chandra,
Planning Commission,
Yojna Bhawan,
Neu Delhi*

e. Shri P.P.P.Babu,
Labour & Employment Adv/iaer,
rUniatry of Labour,
Shram Shakti Bhauian,
Neu Delhi*

(By advocate Shri P*H.Rarachandani),

JUQGEilENT

<ON«BL£ SHRI 3.P.SHAI1IA. WEMBERCD^

(!)

,, .Respondents

The applicant belongs to Indian Economic Saryice, Ministry

of Labour and he has a grieuance against non promotion to the

post of S*A*G* in the scale of pay 5900-6700/- u,8*f* 1*5*92*

After making certain representations the applicant filed the

0, A* on 24*2*1993 praying for the grant of reliaf that the

direction be issued to the respondent no* 1 to promote the

applicant uj*a.f* 1*5*92 the data from which his junior had

b^en promoted to the post of S.A*G* witn all consequential

benefits such as seniiority, higher pay scale, arrears of pay

etc* While admitting this application on 26*2*1993, an

interim relief was granted that any promotion made shall be

subject to the outcome of this 0,A*

2* A notice was issued to the respondents No* 1 and the

private respondents but they did not file sny reply but

Contested the original application* Respondent No* 3 Director

Ministry of Labour is being represented by Shri P*H*Ramchandani,

advocate* The learned counsel stated that the relief prayed

for by the applicant is only with respect to respondent No*1

i*e, with the Union of India through Secretary, Department

of Economic Affairs,



3. Shri D.P.Uerghese appeared for the applicant. The case

taken up by the applicant in the application is that in October,

1989 two already existing SAG post (Ex-cadre) uere encadred

to I.E.S., The criteria for promoUon to the post as indicated

in the order of encadring of those posts are merit with due

regard to seniority and annexure-'C« notification dated 5,10,09

which lays down the instructions in this respect,

4. That subsequently there uas a cadre reuiew in February,
1991 and 23 existing Grade-I of lES posts were upgraded to SAG

lex/el. No criteria including additional qualification for promotion

to theee twenty three posts were prescribed in the order of

upgradation and no additional responsibilities were assigned to these

posts in the order. It is revealed by OM dated 19,2.1991 in

Annsxure-'O', However a OPC was held in September, 1991 and a list
was prepared and some officers junior to the applicant were enlisted.
Subsequently the OOPT issued a circular dated 4,2,1992 laying down

the guidelines for consideration for the upgraded post of SAG,

5. The grleeence of the eppaieent es elreedy referred to above
1= that even after the iosuance of thio oirouler of 4th februery,
1992 the P.n.1 prepared by OPC in September, 1991 eae operated and
Jtniore to the applicant mere promoted in May, 1992.

6. be heard the learned oootael for the partiee a«. peruaed
t- tet^Pde. The flrat oontention of the appli«.r ,3 ^3,
23 poets approved for bpgredation to S.4.G. l.„el by t,« order of
the mnletry of Pip^noe dated ,9.2.9, has to be fiii.p ^
haele of seniority and flbtess/seitsbillty. His .ntenUon
id that the amendment to I.E... ^,.3,,,,, ,„tifioatlon
-ted 3.10.39 lays doen that the pro.tion shall be made on the

f- basis of merit wib due tea^rH
, . SBniority by the controlling- - recomm.dati„s of the Oepertm.tal Pro„til

Psnnot apply lo the poet epprbvad for upgradoUon by
the order dated ,9.2.9,. since Resno^.nt Ho., nee not filed



any reply, in u^hat manner the criterion was adopted for filling
up of the upgraded posts in S.A.G. level. The contention of the
learned counsel therefoe that the proraoUon of 3,A.G. lev/el

officers of I,£,3, to S.A,G, grade by the order dated 11,5,92
ignoring the applicant and proraoUng his juniors is not fair and
is unjust. Ue have considered this contention. Firstly the

statutory rules had the force of lag. By the amendment of

5th 0ct9bar,ig89 clause (f) was added to sub-rule(l) of rule 8

of the rules uhich is quoted below

"Senior Administrative Grade I (All the vacancies
in the aoiior Administrative Grade shall be filled
by promotion from amongst Grade I officer3(Rs.3700-50Q0)
of the service with 8 years regular service in the
Grade (including service if any, in the selection
grade) of 17 years regular service in Group 'A"
posts out of which at least 4 years regular service
should be in Grade I(Rs.3700-500 0) of the service.
Promotion shall be made on the basis of merit with
due regard to seniority by the controlling authority
on the recom-nendations of the Departmental Promotion
Committee presided over by the Chairman/ilembar of
the Union Public Service Commission.")

T^e criterion cannot be different unless it is specifically
of LT", " boals

in' tias conuenec!, as auerredIn the D.A.;f3opta«ber 199,. jho^h during the curaa of
the i, ,3 33,, ,,3,

1991. The mistake typographically otherwise haa not been
amended and since Lhion n f Tnrn i,"^ion of India has not filed any reply

beld. t»en the oonteat by the hiniatry „f labour is noUohel
at no reply hps been filed te uarleue euer^ants made 1„

sTth":"'ae It may. theee 23 upgraded posts were fuiad p,
^Oliowlng the Clause (f, py
y ="1 Ootober.iggg,.



instructions cannot be inconflict with the statutory rules.

If the basis of n»rit is the criterion for upgradation then

the QPC has to consider that aspect, tven if we take merit

as suitability as it is said that the applicant belongs to the

S.C, category euen then the panel prepared find: filling these

posts in 1991 on 11,5.92 cannot be distrubed as the only

challenge ia that the upgraded post of 3,A.G. has not been

filled up solely oh the basis of seniority and fitness.

The applicant in para 4,4 of the application has admitted

that the OPC meeting was held In September 1991 for pre

paration of select list for promotion to SAG level posts,

^It is also ad^rnittad to the applicant that the DPC prepared

a select list of SAG level officers. The applicant in

his representation dated 7,1,92 has also admitted that one

of the criteria for promotion to SAG is merit with due regard

to seniority for cadre posts generally in all the services

seniority is the main criteria and no supersession is

allowed and all officers who are within the vacacny position

are promoted. At the same time it is admitted in the same
not

representation while writing CRs his reporting qfficer/being

from the organised service and since the applicant is from

different discipline he might not have appreciated his works

which were mainly of economics and planning. He has also

referred to the fact that since the applicant is from S.C,

category the bias and prejudices prevailing in the area

might have prevented the reporting officer iii assessing

him objectively. It is also admitted by him that the

applfcant has not been given benefit of dilution of merit

element in the criterion and as the OPC had diluted merit

for the benefit of all officers the applicant has been

wrongly left out of the select list and the action of the
-fied

QPC was unethical, unjustig^.and arbitrary. He might

* . .5,



not haoe obtained good C.R. for the leet fe„ years and that may
be reasons for ehloh his name has not brought In the select
Hat. He also represented that the obseruatlbns of the accepUng
Officer in his C.R. for 1990-91 may be expirwaed and accordingly
a reuleu OPC meeting may please be held to reconsider his case.
All this goes to shorn that the applicant yas duly considered
by the OPC. The applicant has not challenged com,:osiUon of
the OPC. The funcUon of the OPC la to ensure suiUblHty
of candidates for pipmoUon In objectlue and ImparUal manner.
In para 4.3 of the 0. A, the applicant .hartoured an Idea that
there are 2 different modes of preparing the select list of
SAG leusl officers but It Is hot so by oirture of the amendment
to Rule 8(1) of ICS Rules 1961 uhere clause (f) has been added
by the noUflcatlon dated S.10.89. In fact the applicant
has urongly entertained an Idea that this amendment In clause(f)
only couers the post of post mentioned In Schedule I of

economic Aduisor. Ho.euer, this Is not so. The learned
counsel for the applicant Shn g.p, Uerghese has dealt uith
at a considerable length that uhen posts are upgraded, the
criterion for grant of SAG leuel prcmoUcn should not be
the same as In the existing vacancies not due to upgradation.
Ihls concept cannot be accepted as otherulse It mould be

discriminatory uhen the UPC met for preparaUon of list of
SAG officers the clause (f) added by the notlflcaUon dated
5.10.89 In Rule 8{l) of Its Rules 1961 has the force. The
OPC has to consider the same on the basis of amended rules. "
Though In the appltoatlon the appllcait has not referred
to any obiectlve assessment In giving 4CR but the representation
preferred by the applicant In 0anuary,1992 clearly goes to
shorn that the applicant uas auara of the relative assessment
given to the applicant and uhlch uas duly considered by the
OPC. In this applicaticn the applicant has not prayed for

• • • 7«



grant of any relief regarding his assessment by the reporting

officer of the accepting officer for the previous years uihen

the OPC was held. If the OPC has considered the CC roll of the

applicant and has made a proper assessment and theie are no

allegaticns malafide against the DPC it has to be presumed

that official acts were performed in due course. Thoi-^h

Evidence Act itself is not applicable but under section 114

of the Evidence Act presumption can be drawn that the official

acts are performed in due course unless the same is dballenged

and assailed. In view of this we find that the select list

prepared by the DPC of SAG level officers by the notication

dated 11.5.92 cannot be faulted with.

7, The next contention of the counsel for the applteant

is that the applicant had never been conveyed any reply to

his representation which he has been making successively to

the respondents. He has also argued that no reply has been

filed in this case by any of the respondents particularly

Secretary, Oepartment of Economic Affairs to apprise about

the actual state of affairs which came in the way of exclusion

of the name of the applicant from the select list of SAG level

officers. It is a fact that the respondents hauenot taken

the matter seriously and inspite of opportunities afforded,

no reply has been filed by the respondents. At the same

time the case has to be decided on the extant rules holding

of OPC and the preparation of select list of SAG level officers

according to statutory rules. On scrutiny of the extant rules

we do find that merit criterion has been taken into account

by the OPC as has been invoked when the OPC met. It was

only in February 1992 that the OOPT has laid dcwn certain

guidelines but this will be prospective j^iinoperation and

cannot supplant the statutory rules of IE3 1961 as amended

by notification dated 5,10.89. The counsel for the applicant

has not shown any rule, notification or circuler where any



such instructions has been laid down by the OOPT when

Solely on the basis of seniority disregard of merit/suitability

SAG Isuel promotion can be granted from 3AG. The non action

on the part of the prescribed authorities in the Department

of Economic Affairs of Ministry of Labout will not by itself

be taken to grant the relief to the applicant if it is otherwise

cannot be granted. The application was admitted on 26,2,93

and inspite of service on the respondents no reply was filed.

The applicant filed M.A, 649/94 praying that since the

respondants are not filing the reply, the right of the

respondents to file the rsply be forfeited. By the order

dated 27,4,94 this M, A, was allowed. In view of this, no

further notice was issued to the respondents particularly

Secretary, Ministry of Economic Affairs and the case has

to be decided on the basis of pleadings and arguments

of tf® learned counsel for the applicant who has since

retired on 31,5,94, Though we do not approve non action

of the respondents in not filing the reply and also not

g4id.ng an indefinite order on the representation filed by

the applicant. But this cannot by itself be taken to

grant the relief to the applicant as prayed for.

8, The learned counsel for the applicant forcefully

argued that certain promotions have been effected in

December 1992 and in this connection he has filed before

the Bench the order dated 11,12,92, This order shows

the names of ^Shri 3,R,3, Gill, Uir Chandra and P,P,P,

Babu , The applicant has filsd the seniority list of

lES officers (Annexura 'G*), The names of the above

mentioned officers are at Serial Mos,33, 36 and 3?, The

name of the applicant is at Serial No, 26 of the seniority

list. In para 4,9, of the 0,A^ the applicant has stated'

« • •



that 3hri 3.N. Aggarwal retired on 30.10.92. Besides 3hri
Aggarwal who was junior to the applicant fiwe more officers
were junior to the applicant in the feeder grade were promoted
to SAG level. Tlieae officers are Shri 0.3. Sawhney ihri
O.P. Bhardwaj besides the 3 officers named above. There is
no explanation from the side of the respondents as to when

any DPC was held for consideration of promoUoh of these

officers and whether the applicant was considered and not

found fit. No select list has been filed either by the

applicant or by the contesting respondents regarding the

promotion to SAG level and whether the promotion was undeiv

taken as per modified guidelines notified by iXIPT in its

circular dated 4.2.92. In view of this, it is not evident

from the record whether the applicant has been considered

or not. LA the select list of 11.5.92 only me junior

Shri 3.N. Aggarwal was enlisted in SAG level but he vacated

that post on 30.10,92. The grievance of the applicant

therefore appears to be justified to this extent,

9. We further find that Shri Uir Chandar, Oe.^uty

Advisor,Planning Commission has been promoted from Grade I

to SAG level against the upgraded post in Planning Commission.

As said above in the seniority list filed by the applicant

the serial number of Shri Vir Chander is 36 and that of the

applicant is 26. After tfie issue of the notification dated

5.2.93 by the OOPT it was mandatory on the part of the

respondents to consider his case for promotion to SAG level.

The notification of 4.2.92 shows that there the upgradation

involves only a higher replacement scale without any additional

responsibility/higher qualificatiorVhigher eligibility service,
the suitability of the incumbents need not be assessed and

they may be appointed to the post with the higher replacement

• • • 0 •



ao9ls with effect from the date notified by the Government,

giving effect to the recomiendations of the Pay Commission

or similar bodies etc. Further where the upgradation involves

a higher replacement scale without higher responsibilities

or higher qualifications but with a higher eligibility service,

the incumbents need not be assessed for their suitability but

it should be ensured that they have comple6d the requisite

qualifying service for appointments to the upgraded post. In

case they had completed the qualifying service on or before the

date notified by the Government, they may be appointed to the

upgraded post from that date. In the case of others who

fulfil the qualifying service on a later date, they should be

appointed to the upgraded post from the date on which they

complete the qualifying service. This would be subject to

the condition that irrespective of the date of appointment,

the origlo^ seniority of the incumbent in the grade prior

to upgradation will be maijntained for appointment to the

upgraded post. The above O.M. issued by the DQPT is binding

effect on the respondents. It is not evident from the

record that after the select list was drawn on 11,5,92

as a result of the OPC held ih 1991 on any subsequent

occasion the case of the applicant was considered for grant

of SAG level, Uto are handicapped by non filing of a reply

by the respondents or giving a correct position vis-a-vis

the applicant regarding his promotion to SAG level. Whether

the applicant had been found unfit or not suitable is not

evident from the submissions placed by the learned counsel

for the respondent No,3 Shri P.H, Ramc^iandani, Further

this 0, A, of Feburary 1992 lays down the criterion for

giving benefit of SAG level on the basis of seniority and

not judging the suitability in that respect atleast with

regard to upgraded post. fSs promotion order filed by the

• • •! 1,



applicant counsel dated 11.12.92 showed that Shri Ulr Chander

has been giuen the benefit of upgraded post in Planning

Commission. Not only this Shri P.P.P. Babu has also been

given SAG level vice Shri i.N. Aggarwal who retired from

the upgraded post on 31,10,92.

10. In view of the above facts and circustances of

the case the present application is partly allowed u/itlj
the following directionsx-

The respondents shall consider the case of

promotion of the applicant to SAG level by

Constituting a Review OPC and if so recommended

by the DPC he should be given the benefit of SAG

level grade either on one of the upgraded posts

or in any of the vacancies existing thereafter.

The applicant will be entitled to all consequential

benefits of refixation of pay and will also be

entitled to the arrears and also revised pensionary

benefits according to-fefixed pay if he has been

cleared and recommended by the Review OPC.

The respondents are directed to comply with the directions

within a period of 3 months from the date of receipt of

this judgement. Parties to bear their own cost.

(s.R. Aoioe)
Member(a)

(3.P. SHARMA)
Member(3)


