CENTRAL AOMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH,NEW DELHI

0A No, 503/93

New Delhi, this the 30th Novembsr, 1394,

HON'BLE SHRI J.P.SHARMA,MEMBER(3)
HON'SLE SHRI S.R,ADIGE, MEMBER(A)

Shri VQNQI‘MO,

s/o Shri V.G.Narayanan
r/o E=96, Nanakpura,
New Delhi=- 110 021,

(By advocate Shri :JeReVerghese) ;

Versus

Union of India through

1e

2,

S.

6.

Secretary,

Deptt. of Economic Affairs,
Ministry of Finance, i
New Delhi, :

Sacretery,

Deptt, of Agriculbure & Cooperation,
Krishi Bhawan,

New Delhi,

Director,
Ministry of Labour,
Shram Shakti Bhawan,
New Delhi,

Shri J.3.Sahwnay,

Additional Economic Adviser,
Ministry of Commerce,

Udyog Bhawan,

New Delhi,

Shri O.P.Bharduaj,

Addl, Economic Adviser,

Directorate of Economics & Statistics,
Ministry of Agricul ture,

Krishi Bhawan,

New Dﬂlhio

Shri 8, ReSe Gill'
Director, 5ISI,
Ludhiana,
Punjab,

A-plicant
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7, Shri Vir Chendra,
Planning Commission,
Yojna Bhawen,
New Delhi,
8. Shri P.P.P.Babu,
Labour & Employment Adviser,
Ministry of Labour,
Shram Shakti Bhawan,

New mlhi. e .Respondeﬂts

(By aduocate Shri PoHeRamchandani)e

JUDGEMENT ( #a7L) 4—

ON'BLE SHRI J.PgeSH MEMBE R(J

The applicant belongs to Indian Economic Servics, Ministry

of Labour and he has a grievance against non promotion to the
post of S.A.G. in the scale of pay 5900-6700/- w.2.f. 1.5.92,
After making certain representations the applicant filed the
0.A. on 24,2,1993 praying for the grant of relief that the
direction be issued to the respondent no. 1 to promote the
applicant we8.fe 15,92 the date from which his junier had
bsen promoted to the post of S.A.Ge witn all consequential
benefits such as saniofity, higher pay scale, arrears of pay
etce While admitting this application on 26,2,1993, an
interim relief was granted that any promotion mzde shall be

subject to the cutcome of this 0. Ae

} 2. A notice was issued to the respondenﬁs Ne, 1 and the
private faspondents but they did not file any reply but
contested the original application, Respondent No, 3 Directer
Ministry of Labour is being represented by Shri P.HeRamchandani,
advocate, The learned counsel stated that the relief p rayed

for by the applicant is only with respect to respondent No,1

i.e, with the Union of Indie through Secretary, Depattment

of Economic Affairs,
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3. Shri J.P.Verghese appeared for the applicent, The case

taken up by the applicent in the application is that in October,
1989 two already existing SAG post (Ex=cadre) were encadred

to I.EeSes The criteria for promotion to the post as indicated
in the oxder of anéadring of those posts are merit with due
regard to seniority and annexure='C! notificaetion dated 5.10.89

which lays down the instructions in this respect,

4, That subsequently there was a cadre reviey in Februsry,

1991 and 23 existing Grade-I of IES posts were upgraded to SAG
level, Ng criteria including additional gqualification for promotion
to theee tuenty three posts were prescribed in the order of

upgradation and no edditional responsibilities were assigned to these
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posts in the order, It is revealed by OM dated 19,2,1991 in

Annexure-'D', However a DPC was held in Séptember, 1991 and a list

was prepared and some officers junior to the applicant were enlisted, j

Subsequently the D0PT issyed a circular dated 42,1992 laying douwn i
the guidelines for Consideration for the upgraded post of SAG,

< Se The grievance of the applicant as alrezdy referred to above

is that even after the issuance of this circular of 4th Februery,

1992 the panel prepared by OPC in Sep tember, 1991 was operated and

juniors to the applicent were promoted in May, 1992,

6, We heard the leamed cuwnsel for the parties and perused
t@e Tecords, The first contention of the applicant counsel is that

23 posts approved for upgradation to S,A.G, level by the order of !
the Ministry of Finance dated 19.2,91 has to pe filled up on the 5

basis of seniority and fi tness/suitability, His contention

1e that the amendment to I.E.S, Riles, 1961 by the notification

dated 5,10,89 lays down that the promotion shall be made on the

the order dated 19.2.91, Since Respondent No.1 has not fjjed f

ibr ; ‘ ....4.
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any reply, in what manner the criterion was adopted for filling
up of the upgraded posts in $.A,.G, level, The contention of the
learned counsel therefge that the promotion of J,A.G. level
of ficers of I,E,S, to S.A.G, grade by the order dated 11,5,92
'] ignoring the applicant and promoting his juniors is not fair and
a is unjust. We have considered this contention., Firstly the
statutory rules had the force of la@. By the amendment of
Sth Octgber,1989 clause (f) was added to sub-rule(1) of rule 8
of the rules which is quoted belows- '
S i
w "Senior Administrative Grades (ALL the vacancies g
in the Senior Administrative Grade shall be filled g
by promotion from amongst Grade I officars(k.B?DO—SDﬂo) i
of the servio_a with B years regular service in the 4
Grade (fncluding service if any, in the selection %
grade) of 17 years Tegular service in Group 'A! a
posts out of yhich at least 4 years regular service
should be in Grade 1(Rs.3700~5000) of the service,
Promotion shall be made on the basis of merit with
due regard tp seniority by the controlling authority
on the recommendations of the Oepartmental Promotion
Committee presided over by the Chairman/Member of
the Union Public Service Commission, ")
o ]
The criterion Cannot be different unlsss it is specifically E

laid down for award of 5,4.G. to eligible J,A.G. on the basis
of Séniority. A D,P.C, therefore was convened as averred

in
in the 0,4, /september 1991, Though during the course of
the arguments it is sajq that the OPC was conveneqd in May,

1991, The mistake typographically otherwise has not been

I
the 0.A, Shri PeB, Ramchandani argued on the legal point,

By that as it may, thess 23 upgraded Posts were fjijleq by

following the clause (f) of the I.E;S. Rules 1961 ag ad&hﬂ

by the Motification of 5th October, 1989, - Adminis trative

l}/ coedy | L;
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instructions cannot be inconflict with the statutory rules.

If the basis of merit is the criterion for upgradation then
‘the DPC has to consider that aspect. Even if we take merit
as suitability as it is said that the applicant belongs to the
S.C, category even then the panel prepared ot filling these
posts in 1991 on 11.,5.92 cannot be distrubed as the only
challenge is that the upgraded post of S.A.G, has not been
filled up solely on the basis of seniority and fitness,

The applicant in para 4,4 of the application has admitted
that the OPC meeting was held in September 1991 for pre-
paration of select list for promotion to SAG level posts,

A1t is also adfnitted to the applicant that the OPC prepared

a select list of SAG level of ficers, The applicant in

his representation dated 7,1,92 has also admitted that one
of the criteria for promotion to SAG is merit with due regard
to seniority for cadre posts generally in all the services
seniority is the main criteria and no supersession is
allowed and all of ficers who are within the vacacny position
are promoted, At the same time it is admitted in the same

not
representation while writing CRs his reporting of ficer/being

from the organised service and since the applicant is from
different discipline he might not have appreciated his works
which were mainly of economice and planning, He has also
referred to the fact that since the applicant is from S.C,
category the bias and prejudices prevailing in the area
might have prevented the reporting of ficer ih assessing

him objectively, It is also admitted by him that the
appletant has not been given benefit of dilution of merit
element in the criterion and as the dPC had diluted merit r
for the benefit of all officers the applicent has been E
wrongly lef; out of the select list and the action of the 7

-fied
OPC was unethical, unjustigli_and arbitrary, He might

L ; o oulia
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not have obtained good C,R, for the last fey years and that may

be reasons for which his name has Not been brought in the select

list. He alsg Tepresented that the observstigns of the accepting

officer in his C,R, for 1990-91 may be expure@ed and accordingly

@ review UPC meeting may please be held tb Teconsider his case,

All this goes to shouw that the applicant was duly considered

by the OPC, The applicant has not Challenged composition of

the DPC, The function of the DPC is to ensure suitabili ty %

of candidates for promotion in objective ang impartial mannex,

In para 4,3 of the 0,A, the applicant .harboured an idea that
there are 2 different modes of preparing the select list of

SAG level officers but it is Not so by virture of the amendmen t

to Rule 8(1) of IES Rules 1961 where clause (f) has been added
by the notification dated S5.10,89. In fact the applicant

has wrongly entertained an idea that this amendment in clause(r)

only covers the post of post mentioned in Schedule I of

Economic Advisor, However, this is not so. The learned

counsel for the applicant Shri JePe Verghese has dealt with
at a considerable length that when posts are upgraded, the {
~eriterion for grant of SAG level premotion should not be

the same as in the existing vacancies not due to upgradation,

This concept cannot be accepted as otherwise it would be
discriminatory when the OPC met for preparation of list of

SAG officers the clause. (f) added by the notification dated

A R R IR i S Sk e

5.10.89 in Rule 8(1) of IES Rules 1961 has the force, The
% B

OPC has to consider the same on the basis of amended rules, :

Though in the applEcation the applicant has not referred

to any objective assessment in giving ACR but the Tepresentation

preferred by the applicant in January,1992 clearly goes to
Show that the applicant was aware of the relatiye assessment
given to the applicant and which was duly considered by the

OPC, 1In this application the applicant has not prayed for

5 P X
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grant of any relief regarding his assessment by the reporting

$78

officer of the accepting officer for the previocus years when
the DPC was held, If the DPC has considered the CC recll of the
applicant and has made a proper assessment and there are no
allegations malafide against the DPC it has to be presumed

that official acts were performed in due course, Though
Evidence Act itself is not applicable but under section 114

of the Evidence Act presumption can be drawn that the of ficial
acts are performed in due course unless the same is challenged
and assailed. In view of this we find that the select list
prepared by the DPC of SAG level officers by the notication

dated 11,5.92 cannot be faulted with.

Te The next contention of the counsel for the applieant

is that the applicant had never been conveyed any reply to

his representation which he has been meking successively to

the respondents, He has also argued that no reply has been
filed in Fhis case by any of the respondents particularly
Secretary, Department of Economic Affairs to apprise about

the actual state of affairs which came in the way of exclusion
of the name of the applicent from the select list of SAG level
officers, It is a fact that the respondents hawenot tzken

the matter seriously and inspite of opportunities afforded,

no reply has been filed by the respondents. At the same

time the case has to be decided on the extant rules holding
of OPC and the preparation of select list of SAG level officers
according to statutory rules. On scrutiny of the extant rules
we do find that merit criterion has been taken into account

by the DPC as has been invoked when the OPC met, It was

only in February 1992 that the DOPT has laid dwn certain
guidelines but this will be prqspectiue in operation and

cannot supplent the statutory rules of IES 1961 as amended

by notification dated 5.,10.89. The counsel for the applicant

has not shown any rule, notification or circuler where any

ol A
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“ such instructicns has been- laid down by the DOPT when
solely on the basis of senicrity disregard of merit/suitebility
SAG level promotion can be granted from JAG. The non action
on the part of the prescribed authorities in the Department
of Echc_smic Affairs of Ministry of Labout will not by itself
be taken to grant the relief to the applicant if it is otherwise
cannot be granted. The application was admitted on 26,2.93
and inspite of service on the respondents no reply was filed.
The applicant filed M,A, 649/94 praying that since the

S respondents are not filing the reply, the right of the

respondents to file the reply be forfeited., By the order

dated 27,4.94 this M. A, was allowed, In view of this, no

further notice was issued to the respondents particularly
Secretary, Ministry of Economic Affairs and the case has
to be decided on the basis of pleadings and arguments
of the learned counsel for the applicant who has since
retired on 31,5.,94., Though we do not approve non action ?
of the respondents in not filing the reply and also not

giving an indefinite order on the representation filed by

& the applicant, But this cannot by itself be taken to

grant the relief to the applicant as prayed for.

é. The learned counsel for the applicant forcefully
argued that certain promotions have been affacﬁed in
December 1992 and in this connection he has filsd befgore
the Bench the order dated 11.12,92, This order shouws
the names of $/Shri §,R.3, Gill, Vir Chandra and P.P.P,
Babu . The applicant has filsed the seniority list of

IES officers (Annexure 'G'), The names of the above

mentioned officers are at Serisl Nos.33, 36 and 37, The
name of the applicant is at Serial No, 26 of the seniority E

list, In para 4,9, of the 0,A, the applicant has stated®

b




that post on 30.10.92. The grievance of the applicant

8

that Shri J.N. Aggarwal retired on 30.10,92, Besides Shrj ‘

29¢

Aggarwal whao was Junior to the applicant five more of ficers
were junior to the applicant in the pf‘eeder grade were promoted
to SAG level. These officers ars Shri 21,8, Sawhney a=nd 3hri
O.P. Bhardwaj besides the 3 of ficers named above. There is

no explanation from the sids of the respondents as to when

any DPC was held for consideration of promotion of these
officers and whether the applicant was considsred and not
found fit., No sslect list has been filed either by the
applicant &r by the contesting fespondents regarding the
promotion to SAG level and whether the probotion was undén-

taken as per modified guidelines notified by D0PT in its

circular dated 4,2,92, In view of this, it is not evident
from the record whether the applicant has been considered : :
or not. iM the select 1list of 11.5.92 only cne junior

Shri J.N. Aggarwal was enlisted in 5AG level but he vacated

therefore appears to be Justified to this extent,

9. U further find that Shri Vir Chander, Deputy
Advisor,Planning Commission has been promoted from Grade I

to SAG level against the upgraded post in Planning Commission,
As said above in the seniority list filed by the applicant

the serial number ‘of' Shri.‘ Vir Chander is 36 and that of the
applicant is 26, After the issue of the notification dated
5.2,93 by the DOPT it was marndatory on the part of the
respondents to consider His case for promotion to SAG level,

The notification of 4,2,92 shows that ghere the upgradation
involves only a higher replacement scale without any additional
responsibility/higher qualification/higher eligibility servics,
the suitability of the incumbents need not be assessed and

they may be appointed to the post with the higher replacement

J,v., ' : ' it
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scale with effect from the date notified by the Government,
giving effect to the recommendations of the Pay Comméssion

or similar bodies etc, Further where the upgradation involves
a higher replacement scale without higher responsibilitiss

or higher qualifications but with a higher eligibility serviee,
the incumbents need not be assessed for their suitability but
it should be ensured that they have compleéd the requisite
qualifying service for appointments to the upgraded post. In
case they had completed the qualifying service on or before the
date noiified by the Government, they may be appointed to the
upgraded post from that date, In the case of others who
fulfil the qualifying service on a later date, they should be
appointed to the upgraded post from the date on which they
complete the qualifying service, This would be subject to

the condition that irrespective of the date of appointment,
the original seniority of the incumbent in the grade prior

to upgradation will be mabntained for appaintment te the
upgraded post. The above 0,M. issued by the DOPT is binding
effect on the respondents, It is not evident from the

record that after the select list was drawn on 11,5,92

as a result of the OPC held ih 1991 on any subsequent
occasion the case of the appliecant was considered for grant

of SAG level, We are handicapped by non filing of a reply

by the respondents or giving a correct position visea-vis
the applicant regarding his promotkon to SAG level. Uhether
the applicant had been found unfit or not suitable is not
evident from the submissions placed by the learned counsel
for the respondent No,3 Shri P.H. Ramchandani, Further

this 0, A, of ?eburary 1992 lays down the criterion for
giving benefit of SAG level on the basis of seniority and
nNot judging the suitability in that respect atleast with

~

regard to upgraded post. Me promotion order filed by the

)
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applicant counsel dated 11,12,92 showed that Shri Vir Chander
has been given the benefit of upgraded post in Planning
Commission, Not only this Shri P.P.P., Babu has also been

given SAG level vice Shri J,N, Aggarwal who retired from

the upgraded post on 31,10.92.

10.. In view of the zbove facts ard circustances of

the case the present applicztion is partly allowed uitl;
the following directionss-
. The respondents shall consider the case of

promotion of the applicant to SAG level by

constituting a Review DPC and if so recommended b

by the OPC he should be given the benefit of SAG

level grade either on oneg of the upgraded posts

or in any of the vacancies existing thereafter,

The applicant will be entitled to all consequential %
benefits of refixation of pay and will alsg be

entitled to the arrears and a2lsc revised pensionary

benefits according to Tefixed pay if he haS been

" cleared and recommended by the Review OPC,

The respondents are directed to comply with the directions !

within a period of 3 months from the date of receipt of

e

this judgement., Parties tc bear their ouwn cost,
f

/”f’“ . Trmons
(5.R. Aorgt) (3.P. SHARMA) :

Member( A) Member(3d)
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