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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 496/93
T.A. No.

DATE OF DECISION 1-6-93

Ganesh Kumar & Others

Shri V.K.Rao

Versus

Union of India

Shri W.L.Verma

Petitioner

Advocate for the Petitioner(s)

Respondent

_Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. N.U .Krishnan, Vice Chairman (rt).

The Hon'ble Mr. C.J.Roy, Member (j),

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?v/^

^ 3. Whether their Lordships wish to see the fair copy of the Judgement ?*/
4. Whether it needs to be circulated to other Benches ofthe Tribunal ?>

JUDGEMENT
(Hon'ble Shri N.V.Krishnan, Vic^ Chairman(A).

The thrae applicants ^re engaged as casual labourers

by the Planning Commission who is the respondent, on daily
wage basis. This application has been Filed by them for

the follouing directions.

^ "i) To direct the respondents to regulgrise the

services of the applicants with all the

benefits of seniority etc.

ii) To give directions to the respondents not to
^ terminate the services of the applicants till

their regulaiisation by preparing a scheme

or otherwise."

2. The applicants case, in brief, is as follous:-

2.1 The three applicants were engaged for the first time



on 8.12.92, 4.11,92 and 4.11.92, respectively and were

so engaged on the date on which this application was

filed, namely, on 24.2.93. It is stated that they were
nominated by the Employment Exchange and were selected

by the respondent.

2.2 It is alleged that though the respondent is in

need of Class IV employees, a requisition was made to

the Employment Exchange only for the engagement of

casual labourers.

2.3 It is stated that the applicants are paid wages

at R5.43.55 per day instead of proper pay scales and

it is alleged tha|t this is in violation of Article 14

and 16 of the Constitution of India.

2.4 The other important allegation is that the

applicants are engaged verbally only for three months,

though the respondent has work of a perennial nature

for which"therB are regular vacancies available." The

respondents terminate such engagements after three

months and engage fresh casual labourers thereafter,
which is illegal.

2.5 The applicants admit that they have not made any
written representation to the respondents to regularise

their services for fear of termination of service.

2.6 It is in these circumstances that the application
has been filed containing the prayers reproduced in

para (1),

3. Notice on admission was issued to the respondents
who have filed a reply opposing admission and denying
that any relief is due to the applicants. The r

espondents*

case is as follows;-

3.1 The applicants are cnly casual labourers engaged
ror doing work of a casual nature, according to
requirements.



3.2 They are paid daily wages on the basis of the rates

fixed by the Delhi Hdir.inistration for daily wagers.

3.3 The applicants were fully aware of the fact that

they are not being engaged to be employed as Group 'D*

employees on a regular basis, because the requisition

was sent by the respondent to the • Muster Roll Employment

Exchange, Kamla Market" where the names of the applicants

are registered. It is stated that this Employment

Exchange is concerned with registration of candidates

for engagement as casual labourers only. If the

applicants wanted regular employment to Group posts,

they should have registered themselves in the regular

Employment Exchanges and not in the Muster Roll Employment

Exchange, Kamla llarket. It is becauoe of this special

consideration that the registration cards issued to the

applicants by the Exchange do not even contain their

age, educational qualifications, etc which will be

required for a proper selection. The nominees of the

Muster Roll Employment Exchange are not screened, as

ordinarily understood, but engaged only on the basis

of their physical appearance after seeing 6 or 7 persons

sponsored for engagement of one casual labourer#

3.4 There are standing instructions of the Department

of Personnel regarding regularisation of casual labourers

and on the basis of these instructions, the applicants

have no such claim for regularisation. According to

these instructions, a casual labourer will be eligible

for consideration as a regular Group 'D' employee,
provided he has rendered 204 days of service in each

of two consecutive years, which is not fulfilled by
the applicants,

3.5 The respondents also deny the existence of vacant



group D posts#

3.6 For these reasons^ it is contended that the
application is devoid of merit and deserves to be

dismissed.

4. The applicants have not filed any rejoinder.

5. When the case came up before us for consideration
on admission, ue heard the learned counsel for the

applicants in great detail. In particular, it was

put to him whether this was not a case whers a

representation should necessarily have been made in

the first instants to the respondents seeking the

reliefs now claimed. The learned counsel contended

that in the light of the reply of the respondents

such a representation, even if filed, would have bean

futile. He, therefore, requested that the O.A. be

considered on merits.

6. He ergusd that a Bench oP this Tribunal has

held that the pclioy of •hire and fire' evident in
a batch of cases decided by then (Raneshuar and another

Vs. Union of India-1992(1) ATI Vol.11 417) uas violative
of the provisions of article 14 and 16 of the Constitution!
In regard to regularisation he has relied on the
Judgenents of the auprene Court in State of Haryana t
Others Vs. Piara Singh and Others OT 1992(5) SC 179.

7. He admits that one can reasonably argue that uhen
thsre is no work, casual labourers are bound to be
disengaged. But the position here is different. Uork
is still available and yet, the practice is to disengage
one lot of casual labourers and entertain a fresh lot
of casual labourers from the Employment Ekchange. He
points out that this has been specifically f^nd to be
illegal in the judgement of the Tribunal referred to
above.



8. He also contends that so long as the applicantd^y

are not regularised^the respondents cannot engage any

others in their place who are also casual labourers

and yet to be regularised as held in Piara Singh's case.

In other uords» if at all the respondent uants to take

any action, it is open to him to replace the applicants

by regularly selected employees but not by another sat

of casual employees. For the purpose of selection of

such employees, the applicants should also be considered.

9, Ue have given our deep and anxious consideration

to these contentions keeping in vieu the fact that a

large number of casual labourers approach this Tribunal

for similar relief. Ue notice from this application

that the services of the applicants have neither been

discontinued nor has any fresh lot of nominees of the

Employment Exchange been appointed to replace the

applicants after 90 days ^notuithstanding the allegation
that such is the practice. Ue notice that no interim

order has been granted in this case which came up first
Oty^cL

on 24-2-93|On the last date of hearing i.e. 23-4-93,

all the three applicants have completed engagement of

more than three months. This fact alone is sufficient

to doubt the veracity of the averment made in para 4,0

af the application that the engagement is for three

months only^after which newly recruited c-^sual labourers
are engaged. In the circumstances, the issue whether

the respondent can replace one lot of casual labourers
by another lot of casual labourers drawn from the
Employment Exchange after every 90 days does not arise
in this case. For the same reason,we do not wish to
consider whether this question is no more res integra
in view of this Tribunal's decision in Rameshwar Us.
Union Of India 1992(1) HT3 Uol.12 - 417. Nevertheless^
it has to be pointed out that in that judgement the ^



question was not considered whether the practice cantw^

be justified on the ground that such rotation or

periodical replacement is to ensure that the available

casual work is got done by as large a number of persons

as possible, ensuring for each a minimum of 90 days

engagement în furtherence of the principles of

distributive justice^apparent ly because this point of
view was not placed before the Bench for consideration.

This issue is left to be considered in an appropriate

case.

10. In 80 far as regularisation is concerned, we

are of the view that the regularisation of casual

labourers cannot be compared with the regularisation

of temporary employees or ad hoc employees on regular

posts. The existence of a post is a material point of

^^^^Terence. To fill up that post there are regular

rules of recruitment. The Supreme Court has only held

that persons who are not regularly recruited, but who

have worked for long periods on regular posts, also

have certain rights. Thus in Ranbir Singh's case

(JT 1988(1) SC 3i)reliei on by the learned counsel^
during arguments, what was laid down was that the service

of an ad hoc lecturer i.e. a person appointed to a

regular post, but on an ad hoc basis~ cannot be

terminated merely to deprive him of his vacation salary.
It was held that the ad hoc employees should be continued
till they are replaced by persons regularly selected
by the Public Service Commission and that, in the

meanwhile, they will be entitled to vacation salary.

11. The judgement in Piara Singh's case (supra) is
more or less in similar terms. The Apex court has
held that the exigencies of administration may call
for an ad hoc or temporary appointment to be made. In
such a situation, efforts should be made to replace
such hoc/tcporary e.ploye. hy a Pegul.rly aelacte.



remployee ( 1 J
/as early as possible and the ad hoc/temporary employer

may also compete in the process of selection. Therefore,

it was held that the ad hoc or temporary employee should

not be replaced by ad hoc or temporary employee, as this

was necessary to avoid arbitrariness.

12. This principle applies to posts already existing
and filled up in the above manner. This will not apply

to the engagement of casual labourers for , by

definition, casual labourers are engaged to do work

which is of a casual nature^as distinct from work of

a long term or perennial nature. Therefore, in theory
i )

the question of regularisation of a casual labourer

does not arise at all,

13. The ground situation may, however, be somewhat

different. Government agencies may have been employing
casual labourer on a casual short term basis for

doing work which is really not of a casual mture,

but is of a regular, long term duration, if not perenniel.

They may also be resorting to all kinds of methods to

see that the persons engaged on a casual basis do not

continue for too long and frustrate their claim^to a

prescriptive right for continuous engagement followed

by regularisat ion. It is in such sit uat ii^ni t hat the

Mpex Court has intervened to protect the rights of the

casual labourers. Even thfn, the Apex Court has not,
to our knowledge, asked to Government to regularise tNim,
but has only directed them to consider their regularisation
or prepare a scheme for this purpose. The following

judgements of the Supreme Court can be usefully seen
in this connection.

i) Inderpal Yadav Vs. UOI 1965 SCC (L&S) 526
li) Dhirendra Chamoli Us. State of UP 1986 SCC (US)187.
Hi) Surinder Singh Us. E-in-C,CPUD 1986 SCC(L&S)l88.
iv) Dally R.C. Labour P&T Deptt Us. UOI. AIR 1987 SC 2342

Karamchari Ekta Union (Read)Vs. PL Singh 1987 (2) SCALE 291.



-8- A^j
vi) U.P Income Tax Department AOre, Vs. UQI 190e(2)SLJ 38,
vii) Dharuar Distt.PUO Literate Daily Uage Employees

Us. State of Karnataka (JT 1990(1) 343),

In only two of these cases (viz Inderpal Yadav's case

and Oharuar District PyO Literate Daily Uage Employees
cases) were specificic directions given for absorption,
in addition to directions for preparation of a scheme.

That was due to the large numbers involved and the

long numbers of years for which they were engaged as

casual labourers- A typical order in other cases is

the one passed in Dhirandra Chamoli's case- also known

as the Nehru Yuvak Kendra case- The direction therein

was as follows:-

"Ue therefore allow the writ petitions and make
the rule absolute and direct the Central Govt,
to accord to these persons who are employed by
the Nehru Yuvak Kendras and who are concededly
performing the same duties as Class IV employees,
the same salary and conditions of service as are
being received by Class lU employees, except
regularisat ion, which cannot be done since there
are no sanctioned posts. But we hope and trust
that posts will be sanctioned by the Central
Government in the different Nehru Yuvak Kendras,
so that these persons can be regularised. It
is not at all desirable that any management
and Particularly the Central Government should
continue to employ persons on casual basis in
organisations which have been in existence for
over 12 years. The salary and allcuancas of
Class IV employees shall be given to these persons
employed in Nehru Yuvak Kendras with effect from
the date when they were respectively empiieyed.
The Government of India will pay to the petitioners

ortetlOOo!^^ petitions fixed at a lump sum
14. In one of the more recent decisions viz., in
Piara Singh's case supra, this matter was considered
and the following observations were made:-

"So Tar as the work charged employees and
'^^"'^erned, the effort must be

regularise them as far as possible and as
fsubject to their fulfillino
noQf prescribed for thepost and subject also to availability of work.
If a casual labourer is continued for a fairly
long spell- say two or three vears- a I-
«y arise tT«t there UreBulIH^d """
services. In such a situation, it becomes
obligatory for the concerned authority to r
examine the feasibility of his reguiarisation. I
a noaft?^"® .uthorities ought to adopt I
fo? tht coupled with an empathy Ifor the person. «s has been repeatedly stressed i



by this court, security of tenure is necessary
• T employee to give his best to the job.In this behctlf, ue do commend the orders of

the Government of H^iryana (contained in its
letter dated 6-4-90 referred to hereinbefore)
both in relation to uork-charged employees as
well as casual labour."

15. It has now to be pointed out that after an

earlier judgement of the Supreme Court in Surindet

Singh Us. Engineering Chief, CPUD 1986 (S.C) case L4S

189, the Department of Personnel &Administrative

Reforms issued an O.W. No.49014/2/86-Estt.C dated

7-6-1988 supplemented by G.M. of the Winistry of Labour
dated 23-8-88. These memorandae specify the general terms
and conditions for employment of casual labourers and

can be found in chapter 21 of Suamy's Complete Manual

of Establishment and Administration of Central Government

Offices, lUth Edition 1983. It is necessary to recall

these important instructions already issued by Government
for these are generally overlooked. Relevant extracts

from these O.Ms are reproducdd below,

"1) Persons on daily wages should not be recruited
for work of regular nature.

ii) Recruitment of daily wagers may be made only
for work which is of casual or seasonal or

"®^"re or for whrk which is notor full time nature, for which regular posts
cannot be created.

Ill) The work presently being done by regular staff
shuuld be reassessed by the administrative

erthlr^h^ concerned for output and productivity
roi.lri h being done by the casual workerscould be entrusted to the regilar employees.
The Department may also review the norms of staff
for regular work and take steos to not ?k
revised, if considered necessary.

^-trusted td the
sa.e, tha c.dual J!;'
rate of 1/30th of the oav at fh P**. the
the relevant =, ? ® minimum offor work of 8 hours%°day"^ bearness allowance

eijployee, the c.su.I uo"er ^av
minimum wages notifed by the sLte fo^
Union Territory Admir,4e/ T® State Government/
Minimum Uages Act, 194I Per theIS already paying daily'uage^at'̂ a hi h °®P®^tntnt
the practice could ho . r higher rate,
of ita Financial ddcLef. Bpptoval



^on the subject.

There are in

sxistence

inbuilt

mechanisms

-10-

wiii) In cases where it is not possible to entrust
all the items of work nou being handled by the
casual workers to the existing regular staff,
additional regular posts may be created to bhe
barest minimum necessary, with the concurrence
of the Ministry of Finance.

ix) Where the work of more than one type is to be
performed through out the year but each type
of work does not justify a separate regular
employee, a multifunctional post may be created
for handling those items of work with the
concurrence of the Ministry of Finance

x) The regularisation of the services of the
casual workers will contine to be gov/erned
by the instructions issued by this Department
in this regard. While considering such
regularisation, a casual worker may be given
relaxation in the upper age limit only if at
the t-ime of initial recruitment as a casual
worker, he had not crossed the upper age-
limit for the relevant post*

A

X x x X X x x

In other words, very detailed instructions already exist
as to the circumstances in which casual labourers can

be engaged and as to the circumstances when regular

posts should be created for regularisation of casual

labourers. Thus instructions already exist to carry
out the directions contained in Piare iingMs case.

16. The applicants- or if the allegations «ds by
thsi. about replacement after 90 days is true, people
Who ha„e preceded them in such engagement- may have
« legitimate grievance that the respondent is engaging
casual labourer contrary to the directions (i) 1 (ii)
reproduced in the previous para. If so, ue are firmly
of the view that the applicants or any other group of
P-rsons Who hove a stake in the matter^ should repr esert
tc the respondentjto take action as contemplated i„
these directions and craai-o T^o icreate regular pests against which
casual labourer:r.the present applicants or thsir
predecessors- can be considered for regularisation
in accordance with the various standing instructions/
e.9. the acint Council nschinery- w»« re these matters
can be raised and considered, mour view, the O.B.
dated 7-6-88 of the Oeptt. of Personnel and the 0.«.

Jiated 23-8-88 of the Deptt. of Labour spslH
out a self



li

contained scheme of general application for creation

of regular posts to replace the casual engagement of

persons which is the first pre-requisite for regularisation

of casual labourer* There are already other instructions

as to how the regularisat ion should be done. Therefore t

persons who aie aggriev/ed should first call upon the

concerned Government agency to implement these directions

of Government and exhaust the departmental remedy available

to them before they approach the Tribunal*

17. A grievance has been raised that the applicants

are paid only lb«43*55 per day and not the emoluments

applicable to a regular group D post* The applicants

have singularly failed to make out any case^whatsoever^

thAt the duties they perform are the same as those

performed by Class IM employees or that they had demanded

parity in pay but not granted. The respondents have

contended that the daily wage paid is based on daily

wages fixed by the Delhi Administration* In the

circumstancesy we find that there is no material

record to give any relief to the applicants on this

score*

18. For the foregoing reasons^we are of the view that
this application is premature and this has to be dismissed*

Ue do so* However, this will not stand in the way of

the applicants from making any representation to the

respondent seeking relief, if any, to which they may

be entitled under the extant instructions of Government*

( C.^.ROY )
Member (3)*

1-6-93

( N.U.KRISHNAN )
Vice Chairman (A)

1 -6-93


