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•. .Rasp an Pants

ORDER

Han*bla Shri 3.P. Shartna. demberfj)

The applicant was warking as a Statian Master in tha

grapa Rs.1600-2660 with a basis pay af Rs.2480/- anp

rstiraP fram service an 28 Fab 1993. The respanPant

iseuaP a siama PataP 12 Feb 93 re-fixing tha pay af tha

appliaanb.an accaunt af the appli.snt being unPar unautharieaP
absanea fram time ta time far tha pariap fram 3 Fab 1981
ta 31 Aug 1989. It is further abservap that tha nata

app.nPaP at tha battam af the »«. that an unautharisaP
absent fiith affect fram 3-11-81 ta 24-1-83 ha was net
Pua far prafarma fixatian with affect fram 1 Aug 82 in
aapre ra-structuring af ASMs. Ha was allawaP prafarma
fixatian with affect fram 21 Jan 1983 an resumptian af
iuty. Since tha applicant was ta retire an 28 Feb 93
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he filei the applieatien en 23 Feb 93 and the ease

came befere the Tribunal en 24th Feb 93 whereby the

eperatien ef the impugneb erder bateb 12 Feb 93 was stayeb.

The applieatien wae.fihal.ly abmitteb en 20th day 1993.

The r eepenbent bib net file any reply te the applxcatien

bespite eppertunities given te them time te time. By

the erber bateb 20 July 93 the case was erbereb te be

hearb fer final hearing ex-parte. Further en 19 Aug 93,

21 Sep 93, 23 Feb 93, further time was given te file the

reply bbt the same was net fileb. On 25-11-93 the right

ef filing the counter en behalf ef the respenbent was

farfeiteb. The matter has been hearb te-bay anb

Shri R.L. Ohawan appeared fer the respenbent.

2. The ease ef the applieant is that he was pesteb

at Pili Banga anb there being ne Railway bispensary

available in the vicinity he reperteb siek with the

qualifieb 1*1.8.8.S Decter anb was unber his treatment frem

3 Nev 61 te 24 Jan 83 abeut which infermatien was sent te

concerneb efficers in time. On recevery frem sickness

the applicant reperteb fer buty te his contrelling efficer

whe bireeteb him te Railway Mebical Officer, Nerthern

Railway, Bikaner, whe after examinatien issueb a fit

certifibate anb eensequently, the applicant was put back

en buty with effect frem 25-1-83. The cententien ef the

applicant is that he hab net been given any eppertunity

fer remixing his pay with effect frem 1 Aug 82 anb the

respenbent unilaterally passeb the impungeb erber bateb

12 Feb 93.

4. Since there was ne reply frem the respenbent anb the

riflht te file the ceunter hab been farfeiteb the applieatien

has been hearb anb te be becibmb: ; on the basis ef pleabings
after hearing the ceunsel fer the respenbent Shri RL Dhawan,

5. The cententien ef the learneb ceunsel far the respenbent
is that the applieatien unber sbctien 19 AXAct 1985 ^



is nst maintenable as tha rsrosdy af statutary appaal

pravideri unilar Rula 18(4)(a) af the Disciplinary Appaal

Rules 1968 has net been •xhauataa, Tha learned caunsel

far the raspandent alsa relied an the decisien af

Shri 3S Rathere Ws State af MP raperted in AIR 1990 SC

Page 10, Under Sectien 20 af tha CAT Act 1985, tha

aggrieved party has to exhaust the remedy dapartmentally.

Further in this ease, the impugned erder had the effect

af adversely affecting the last pay draun by the applicant

and that arder was passed anly an 12 Fab 93, cammunicated

an 22 Fab 93, the date af superannuation being an 28-2-93

sa that the applicant sought far permissian of waiving this

hurdle. In fact the respandant had net appeared at all

till tha matter uaa admitted • New it is/.opan ta tha / net

respandant ta nan-suit the applicant an this accaunt.

Tha cantentian af tha learned caunsel af the respondent

has therefare na farce.

6. The respondent have net given any shew cause natica

while refixing the pay of the applicant an the ground that

ha remained an MoaUtharised absence frem duty from 3-11-81

ta 24 Oan 83. This ra-fixing involved civil consequences

by which the pay of the applicant was reduced and in such

case as held by the Han'bla Supreme '-ourt in Bina Pani's

case reported in AIR 1967 SC page 1267 it has been held

that the principles of natural justice should be observed

in the administrative orders which invelva civil ccnsaquonces.

The Principal Bench ef the CAT alse in the ease ef Gevinda

Singh and ethers Versus Garrisen Engineers and ethers

reported in 1991 (1) CAT page 74 has held that in tha
/aubsaquently/matter af fixatisn af pay ..where ^a rectification is

made which is adverse ta tha person affected the empleyae

cannet be condemned without issuing him a shew cause natica.

Tha re-fixatian in the present case would result in

recovery amounting to thousands ef rupees which weuld

autematically result in hardship whan the applicant was

..4/
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t> retire •nly within 15 days frsro issue eC srier.
If the applicant has unautherisely abssnt/Tiimself in I
that cass the respondent were free to draw disciplioary
proceedings agliot him. Thus tho impugned order has been
passed without pursuing the principles of naturil justice
and without hearing him.

7, On merits also it appears that the applicant was

also allowed to join when tho respondents were satisfyied

about tho sickness of tho applicant and ho was Soclared

medically fit by the Railway Doctor. The learned counsel
far the applicant has referred to the Bailway Establishment
Manual Volume I para 608 and tho circular issued by tho

Railway Beard that certificate from registered medical

practioner may grant leave en medical igreunds produced

by nan -gazettes railway staff may normally ba accepted.

The learned counsel also referred to the fact that

axtra~er dinary leave has been granted and the extra—or dinar y

laava taken by him will count for increment in the time

scale. Ha has referred to Railway Circular No.F(E)

61 IC/1 of 6th Mar 1962. The learned counsel far the

respondent further referred ta para 521 af the Indian

Railway Establishment Cade Vel I 1985 Editisn. But this

Haas not help! at all the respondent bocause what is laid

dewn is that the affeeted party may accept the certificate

] er in case where rdasens te suspect the benafidaf^ ^ef the same

refer the ease te the Divisional Mediaal Officer fer advice

ar investigation. In the present case the applicant has

already been declared fit by the Railway <Aaard Becter

and therefere he was allewed to join the service with

effect frem 25-1-1983.

8. The learned counsel fer the applicant has also relied

an the decisions of the Principal Benoh reported in UlTR

1986 Volume II CAT page 510 Shri CS Bedi Vs Union of

..5/



Iniia anii .thers. The facts sf ths cass ars alas akin ts

the present ease. The Bench after censiiering the matter

helri that the rectificatien erier resulting in serious j
eiwil censequencBs te an empleyee efinnet bs dene without

issuing him sheu cause notice Setting out all the

eircumstanoes and affording him an opportunity of hearing

to state his ease which is the basic requirement of the

principles of natural justice. In that ease the Bench

quashed the order. In the present ease also the fixation

uas dene takina into account the leave sanctioned te the/without
pay for the period from 3 New 1981 te

24 3an 1983 and subsequently in Fob 93 this period is

taken te be unauthorised absence though extra-ordinary

leave without pay has been sanctioned at the relevant time.

In such a eSreumstance the order impugned in this ease

cannot stand.

9. The application is therefore allowed. The impugned

order dated 12 Fob 93 is quashed and set aside with the

direction tb the respondents te withdraw the re-fixing and

giving ibe benefit of the applicant en earlier fixation

and re-fix his pensionary benefits also as if no re-fiaatien

has been dene in his case. In the circumstances the parties

te bear their own costs. The respondents to comply in four months
from the receipt of the,copy of the judgement.

(3.P. SHARfIA)
nember(3)


