CENTRAL ADMINISTRATIVE TRIBUNAL (\X?A
PRINCIPAL BENCH, NEW DELHI

0.A. 479/93

New Delhi, This The 2 poh. day ef January 1994

shri J.P. Sharma, Member(J)

shri J.P. Kapoer s/e Sh. M.C. Kapoer,
Statien Master, Delhi Sadar Bazar,

Ner thern Railway, Bikaner Divisien, :
R/0 T-58-) Serai Phess Railway Celeny, Delhi.

seehpplicant
By Advecate Shri B.K. Batra

Versus

1. Unien ef India, Threugh
General Manager,
Nerthern Railway,

Bareda Heouse, New pDelhi.

2. Divisienal Rail Manager,
Ner thern Railway,
Bikaner.
«ssRespendents

By Advecate Shri R.L. Dhawan

ORDER

Hen'ble Shri J.P. Sharma, Member(J)

The applicant was werking as a Statien Master in the
grade Rs.1600-2660 with a basie pay ef Rs.2480/- and
retired frem service on 28 Feb 1993. The respendent
issued a meme dated 12 Feb 93 re~fixing the pay ef the
applicant .en acceunt ef the applieant being under unautherised
absence frem time te time fer the peried frem 3 Feb 1981
te 31 Aug 1989. It is further sbserved that the nete
dppended at the bettem ef the mems that en unautherised
absent Gith effect frem 3-11-81 te 24-1-83 he was net
due fer preferma fixatien with effect frem 1 Aug 82 in
eadre re-structuring ef ASMs. He was allewsd preferma
fixatien with effect frem 21 Jan 1983 en resumptien ef

duty. Singe the applicant was te retire en 28 Feb 93
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he filed the applicatien en 23 Feb 93 and the case
came before the Tribunal en 24th Feb 93 whereby the
eperatien ef the impugned erder iatcd 12 Feb 93 was stayed,
The applicatien was finilly admitted en 20th May 1993.
The r espendent did net file any reply te the applicatien
despite eppertunities given te them. time te time, By
the erder dated 20 July 93 the case was erdered te be
heard feor final hearing ex-parte. Further en 19 Aug 93,
21 Sep 93, 23 Feb 93, further time was given te file the
reply But the same was net filed. On 25-11-93 the right
of filing the ceunter en behalf ef the respendent was
ferfeited. The matter has been heard te-day and
Shri R.L. Dhawan appearecd fer ths respendent.
2. The case eof the appligant is that h; was pested
at Pili Banga and there being ne Railway dispensary
available in the vicinity he reperted sieck with the
qualified M.B.B.S Decter and was under his treatment frem
3 Nev 81 te 24 Jan 83 abeut which infermatien was sent te
concerned officers in time, On recevery frem sickness
the applicant reperted fer duty te his contrelling effiger
whe directed him te Railway Medical Officer, Nerthern
Railway, Bikaner, whe after examinatien issued a fit
certifidate and g@ensequently, the applicant was put back
on duty with effect frem 25-1-83. The cententien ef the
applicant is that he had net been given any eppertunity
fer refixing his pay with offlct»frem 1 Aug 82 and the
respendent unilaterally passed the impunged erder dated
12 Feb 93.
4, $ince there was ne reply frem the respendent and the
right te file the ceunter had been ferfeited the application
has been heard and te be Wecidew: | on the basis ef pleadings
after hearing the ceunsel fer the rospoﬁdont Shri RL Dhawan.

Se The cententien ef the learned ceunsel fer the respendent
is that the ‘applicatien undsr sectien 19 AT Aet 1985 -
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b
is net maintenable as the remedy eof statutery appeal
previded under Rule 18(4)(a) ef the Disciplinary Appeal
Rules 1968 has net been exhausted, The learned ceunsel
fer the respendent alse relied en the decisien ef
Shri SS Rathere Vs State ef MP reperted in AIR 1990 SC
Page 10. Under Sectien 20 ef the CAT Aect 1985, the
aggrieved party has te exhaust the remedy departmentally.
Further in this case, the impugned erder had the effect
of adversely affeeting the last pay drawn by the applicant
and that erder was passed enly en 12 Feb 93, communicated
en 22 Feb 93, the date ef superannuatien being en 28-2-93
se that the applicant seught fer permissien of waiving this
hurdle. In fact the respendent had net appeared at all
till the matter was adnitted . Now it is[opsn‘to the / net
respendent te nen-suit the applicant en this accaunt,
The cententisn ef the learned ceunsel eof the respoendent
has therefere ne fercs.
6. The respendent have net given any shew causs netice
while refixing the pay ef the applicant en the greund that
he remained en umalutherised absence frem duty frem 3-11-81
te 24 Jan 83. This re-fixing invelved civil censqguences
by which the pay ef the applicant was reduced and in sugh
case as held by the Hen'ble Supreme Ceurt in Bina Pani's
case reperted in AIR 1967 SC page 1267 it has been held
that the principles ef natural justice sheuld be cbssrved
in the administrative erders which invelve civil ccnsequences.
The Principad Bench ef the CAT alse in the case eof Gevinda
Singh and ethers Versus Garrisen Engineers and sthers
repor ted in 1991 (1) CAT page 74 has held that in the

; : subsequently/

matter of fixatiesn ef pay «where /a rectificatioen is
made which is adverse to the persen affectsd the empleyse
cannet Be cendemned withsut issuing him a show cause netige.
The re-fixatisn in the present case weuld result in
recevery ameunting to theussnds eof rupees which weuld

autematically result in hardship when the applicant was
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te retire enly within 15 days frem issue eysgho erder.
If the applicant has unautherissly absent/himself in
that cass the respondent were free te drav disciplimary
preceedings agimst him., Thus the impugned erder has been
passed without pursuing the principles ef natural justice
and witheut hearing him.
7. On merits alse it appears that the applicant was
alse alleued te jein when the respondents were satisfyied
abeut the sickness ef the applicant and he was declared
medigally fit by-the Railway Decter. The learned ceunsel
fer the applicant has referred te the Railway Establishment
Manual Velume I para 608 and the circular issued by the
Railway Beard that certificate from registered medical

- practiener may grant leave en medical lgreunds preducsd
by nen =-gazetted railway staff may nermally be accepted.
The learnesd ceunsel alse referred teo the fact that
extra-erdinary lesave has been granted and the extra-erdinary
leave taken by him will ceunt fer increment in the time
scale. He has referred to Railway Circular Ne.F(E)
61 Ic/1 of 6th Mar 1962. The lsarned ceunsel fer the
respondent further referred te para 521 ef the Indian
Railway Establishment Cede Vel I 1985 Editisn. But this

¢ Wees not help at all the respendent because what is laid
deun is that the affegted party may accept the certificate
er in cass where reasens te suspect the benafided® ‘ef the same
refer the case te the Divisienal Medigal Offiger fer advice

\ er investigatisn. In the present éaso the applicant has

already been declared fit by the Railuay Beard Decter
and therefere he was allewed te jein the service with
effect frem 25-1-1983.
8. The learned ceunsel fer the applicant has alse relied
en the decisiens ef the Principal Bench reperted in ATR

1988 Velume II CAT pags 510 Shri CS Bedi Vs Unien ef
coS/



India and ethers. The facts of the case are alse akin te
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the present case. The Bench after considgring the matter
held that the rectificatien erder resulting in serieus
givil censequences te an smpleyee sinnet be dene witheut
issuing him shew cause netice setting eut all the
circumstances and afferding him an opportpnity ef hearing
te state his gase which is the basiec requirement ef the
pringiples ef natural justice. In that case the Bengh
quashed the erder. In the present case alse the fixatiesn
was dene taking intubzgﬁ:ggt the lsave sanctiened te the
applieant theugh ! pay fer the peried frem 3 Nev 1981 te
24 Jan 1983 and subssquently in Feb 93 this peried is
taken te be unautherised absence theugh extra-erdinary
leave witheut pay has been sanctisned at the relevant time,
In such a céreumstance the erder impugned in this gase
cannet stand,

9. The applicatien is therefere allewed. The impugned
_erder dated 12 Feb 93 is quashed and set aside with the
directien t® the respendents te withdraw the re-fdxing and
giving the benefit of the applicant eon earlier fixatien
and re~fix his pensienary benefits alse as if ne re~fimatien

has been dene in his case. In the circumstances the parties

te bear their ewn cests, The respcondents te cemply in feur menths
frem the reeceipt of the cepy eof the judgement,

JReee

(J.P. SHARMA)
Member (J)
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