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0?>

order (opmt )

(Hon'ble Shri N.V. Krishnan, Vice Chairman (A))

The applicant, a former Assistant Sub-
Inspector under the oelhi Police, was dismissed from
service by the order dated 19.1.1993 (Annexuie B) of
the Additional Deputy Commissioner of Police, South
Distri^ the second respondent^, The

(b) of the second proviso
to Article 311(2) of the Constitution. It has been
stated that it is not practicable to hold a
departmental enouirv into +k.s«n„uiry into the case. Hence, this
O.A, has been filed.



2. It is seen from Annexure B Order dated 19.1.1993

that the applicant is alleged to have been involved

in an offence under 366/376 IPG on 15.1.1993. The

medical examination was held on 15.1.1993 and the inpugned

Older passed on 19.1.1993.

3, The reasons given for passing such an order are

contained in para 4 of the order. That reads as foliows:-

" And whereas the circumstances of the
whole case are such that holding of a
regular departmental enquiry against
the defaulter ^,3,1. will not be reasonably
practicable as it is not uncommon in such
cases to find the complainant and the
witnesses turning hostile mainly due to
fear of reprisals. Terrorising and inti
midating of witnesses, coming forward to
give evidence against the delinquent in
the departmental enquiries are coninon
tactics adopted by involved ofiicials.
It also calls for great courage to depose
against such persons and the task becomes
more acute and difficult when the delinquent
is a Police officer.In the present case
the possibility of victim's being unduly
pressurised ana threatened can not be
considered remote. It would indeed be too
much to except from such . helpless victim
to Show requist resolve throughout the open
depart^ntal proceedings against the
defaulter ^.S.l.The procedural tielays and
dilatory tactics mormally adopted in such
sensi^ve cases would hamper the expeditious
finalisation of departmental proceedings
which would again be a denial' of justice
to the victims."

4. Mreply has been filed justifying the impugned

order and stating that it was not found feasible to

hold the departmental enquiry.

5. During the pendency of this 0.a,, admittedly,

the applicant and another accused were tried for the

offence, but the case came to^with the acquittal of
both the accused.

In the circumstances, the learned counsel for the



applicant contenas that the oider has kJ^
knocked the bottom out of the impugned order which

"«- c j tr fcannot stand now and the applicant^be reinstated with
consequential benefits.

7- The learned counsel for the respondents, on the
other hand, points out that the apprehension of the

disciplinary authority, namely, that important

witnesses would turn hostile has been vindicated.

The complainant has not identified the accused, fc
the circumstances she says that the order seems to
be justified.

a. we have seen a number of cases viierein orders
as at >u>nexure .B- had been passed i.e. where police
ofticials have been dismissed from service under
clause (b) of the second oroviso to +• iproviso to .nrticle 311(2)

Of the Oonstituri„„

consistently held in such cases that the above

Circumstances does nnf • -r° S not jus.ify resort to article
311(2) (b) of the Constitution, ae repeat the s«e
decision-iuch an attitude to such cases indicates
that perhaps ,the oelhi Police is totally helpless i„
routing aconviction in acriminal court against
the members of the Delhi Police^gainst whom serious

t... „...



in para 3 supra. If this is the problem it reflects

b^Iy on the Qelhi Police inasmuch as that they are

unable to infuse a sense of security in witnesses

to enable them to come forward and depose against

police officials in a Court,

9. NOW that the trial court has acquitted the

applicant of the charges, we are of the view that

Annexure B order cannot stand any more. We, therefore,

allow the snd qu^sh Annexure b order and direct

the respondents to reinstate the applicant in service.

We make it clear that this is without prejudice to

the right of the respondents to proceed against the

applicant by holding a regular enquiry in accordance

with law. In case it is decided to institute such a

disciplinary proceeding, it shall be coianenced within

a period of three months from the date of service of this

order on the second respondent. In case proceedings

®re not commenced within this period, it shall be
the respondents do not

presumed that/intend to proceed against the applicant
departmentally and accordingly, the second respondent shall

pass an order regulating the absence from the date of

dismissal upto the date of reinstatement. i.e. as to how it
will be treated and what emoluments the applicant would get.
It case disciplinary proceedings are commenced, such an
order may be passed on the conclu^n of these proceedings
in accordance wit^i law, I U ^

(Smt.Lakshmi Swaminathl^if Krishnan )
Member (j) .Vice Chciirman (A)


