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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH ///

08 Ho.38/93
New Delhi this the 24th day of May, 19%9%.

HON’BLE MR. S.R. ADIGE, VICE-CHAIRMAN (A)
HON’BLE SMT. LAKSHMI SWAMINATHAN, MEMBER (J)

Shiri Sushil Kumar,
370 Shr1 Braham Dev, '
R/o C/o Shri H.D. Mehndiratta,

ey s
House No.290, GH %, Paschim Yihar,
P.0. Nangloi, ) i
Delhi-110041. ...8pplicant

(By Advocate Shiri S.K. Sawhney)
-Yersus-
Union of India through:
1. The Secretary,
Ministry of Industry,

Deptt. of Industrial Development,
Udyog Bhawan, MNew Delhi.

8]

The Director {(Yigilance},
Govt. of India,

Deptt. of Indl. Development
Hirman Bhawan, 'C° Wing,

7th Floor, Maulana Azad Road,

Hew Delhi-110011. . . .Respondents
{(By Advocate Shri P.H. Ramchandani)
ORDER

The applicant is aggrieved by the punishment order
of censure passed against him by the respondents by order

been rejected by order dated 17.10.92 and the respondents
ignoring his claim for ad hoc promotion.

2 Shri  S.K. Sawhney, learned counsel for the
applicant has submitted that the respondents have  not
conducted the departmental enquiry in accordance with the
relevgnt rules. He has submitted that certain documents which
were asked for by the applicant were not supplied to him which

nas caused him prejudice and he was

et

not, therefore, given a

easonable opportunity to defend his case in the departmental



{2)
procesdings. He has, therefore, submitted that the penalty
order of censure which was originally passea on 1%.10.84,

4 pu}
after the departmental procesdings Were completed and

and set aside. The latter order has been passed in pursuance
£ the directions given by the Tribunal in 0A-585/8¢ decidea
on 2%.7.%1. During the period when the applicant wWas facing

proceadings one shri H.G. Oeshodhry, who was
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his' junior was promoted as  Depuly nirector (Leather &
rootwear), learned counsel has contended that the impugnad

ompliance with the
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penalty order dated 20.11.91 passed in
directions of the Tribunal in the earlier OA filed by the

applicant (0A-585/86) is not a speaking order. He has further
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ignored for adhoc

also been made that the sealea cover procedure should have

been adopted before the promotion order of Sh. Seshodhiry was
B i )

passed on 1§.18.84. In the circumstances, the applicant has

prayed for quashing of the impugned penalty order of censuie

of 20.11.71 as well as rejection of his review by oider dated

]

17.10.%92. e has also sought a direction to the respondents

to promote him as Deputy Director on adhoc basis with effect
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romoted as Deputy Dirsector

(L&F), i.e., 11.1.84 with all consequential benefits.

3. The respondents in their reply have controverted
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acts. Shiri P.H. Ramchandani, learned counsal has
submitted that the penalty order of censure has been passed by
b b e e I g4 3 - s - L S s - F o~ . S S

the disciplinary athOFlty’ based on the findings of the
enquiry officer and other evidence on record and after
P 5 S - -~ - -~ S -4
obtaining the advice of the Union Public Service Commission
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The respondents have also stated that additional documents



asked for by the applicant which were found to be relevant

on the fact that these aspecis of tha departmental proceedings
nave already peen the matter of adjudication in OAMSBS/BG,when
the penalty order of censure dated 17.10.84 was challenged.
He has, thersfors, submitted that this question is not open
for further adjudication. The respondents have also supmitted
that as there was & vigilance  Case pending against the
applicant at the time when 4is junior Shri M.G. Seshodhry was
promoted on  ad hoc basis as Deputy Dirsctor {L&F ), there was

nothing wirong in the promotion. Subsequently, & regular DPRC

was held which met on 28.7.70, by which time applicant had
already retired from service w.e.f. 31.8.8% on attaining the
age of superannuation. Hance, his name coula not be

4. Shri Ramchandani, learned counsel has submitted
that in complinace with the order of the Tribunal datsed
24.7.21 in OA-585/86 the disciplinary authority has thoroughly

roumstances of the case and passed
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re-examined the facts and ¢
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rder dated 20.11.%71. DBy this time, as mentioned
above, the applicant had already retired from service on
71.8.82. He has, therefore, submitted that the present

impugned ords

e

dated 20.11.91 has been passed a8 pe&r  The
girections of the Tribunal, i.s., to pass a speaking oraer.
The learned counsel has, therefore, submitted that in  the
facts and circumstances of the case the respondents have fully

-~ o 1 pet T >4 <
complied with the directions of the Tribunal dated 29.7.%1.
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He has also supmitted that since the applicant was facing a

vigilance case, which ultimately resulted in impositicn of &
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minor penalty of censure, he could not be promoted on ad hoc

basis when his junior was promoted, and by the time the OPC

regular

o0

met on 28.3.90 for considering parsons for

appointments as Deputy Directors’the applicant had already

i 4 o

retired from service w.e.f. %1.8.8%9. In tha circumstances he

Las submitted that the application is baseless anca may be
dismissed. In the rejoinder the applicant has raiterated his
averments made in the OA.
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5. Wwe have carefully considered the subimiss

s
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ns
made by the learned counsel for the parties, pleadings and

other documents on record.

b The applicant had challenged the penalty order
of censure passed against him on 17.10.84 in OA-585/86. in
+he Tribunal’s order dated 2%.7.%1 it had been noted that
although the departmental enquiry had started for a major
penalty and the chargsheet was framed under Rule 14 of the CCS

ce under Rule 16 when

o

(CCa) Rules, 1965, ultimately it took pl

a minor penalty of censure had been imposed on nhim. In the

pou

departmental enquiry, the enquiry officer had found oily

Article-I proved and Articles II, III & IV were held as not
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its earlier order has noted that the
applicant had wurged that the snquiry officer did not give him
a fair opportunity of being heard. There is also a mention
that copies of documents were not served on the applicant but
this contention has not been upheld. In the circumstances,
having regard to the principles of res
contention of &h. S.K.  Sawhney, learned counsel for the

PR B praengy < PR, -
appiicant in the present DA, based on tha same facts has to be
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T In pursuance of the Tribunal’s order in

A-SSS/?&,the raspondents have passed the impugned order dated

o

20.11.71. It is relevant to note that the Tribunal in it
earlier order has not quashed the disciplinary authority’s
order passed ol 1%.10.84 but has only directed the
disciplinary authority to pass & speaking order in the
£itness of things on application of his mind on the report ©

the enquiry officer.” We note from & perusal of the impugned
der that the disciplinary suthority has narrated the facts
leading to the order in paragrapns 1-8. In paragraph-% ne
states that he has reconsidered the whole matter, including
+he findings of the enauiry officer and has noted the relevant

facts. On a careful perusal of the impugned order it cannot

be held the same is & non-speaking order, as contended by
the applicant and  this ground alsec fails. in the
circumstances of the case the respondents have passed the

subsequent speaking order dated 20.11.71 of penalty of cesurs

censure from the original date of imposition, i.e., 137.10.84.

3. The respondents have also stated that because
the applicant was facing a vigilance case in January, 1784 he
could not be promoted and his junior Sh. H.G. Seshodhry was
promoted on ad hoc basis as Depuly Director (L/F). The
learned counsel for the applicant, relying on a numper of
judgements of the Tribunal submitted that ad hoc promotions

can be mace only on the basis of seniority subject to fitness.

-~ - "”s- Tl - o~ T < I g!-.n .
19293 {1) AT 653 CAT Guwahati Ben P chan ¥s. Unign of
India, 1973 (1) ATJ 667 CAT-Madras Bench) and K.T. JOs€ph vs
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Union of India (04-27/21) {(CAT__Full Bengiis i

Yol 111 ©. 73811, He has submitted that Shri H.G. seshodhiy
who was junior o the applicant  Was promoted &% Deputy
pirector (L&F) on ad hoc basis oOn 11.01.84. Thererfore, after
the period when the order of censure passed against the
applicant had expired, the applicant should have  been
considered for ad hoc promotion, which the respondents have
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not done. We find merit in this submission. The sa
promotion of the junior officer could not have been continued
on this basis for more than six years till he was ragularised,
thereby omitting to consider the applicant for similar ad hoc
promotion while he was in Service, as e was aomittedly

SEN10T .

9. We see force in the learned counsel’s contention
that the applicant should have been considered and promoted on
ad hoc basis in the vacancy which existed at least after 1985
and be given the consequential monetary sepnefits. From the
departmental File dealing with the DPC for promotion to the
post of Deputy ODirector (L&F), it is noted that there were

three vacancies for the year 1984, one in 1986, and two in

1987. MNormally, under the rules and instructions for ad ho

(¢

promotions, the same cannot be continued beyond a period of
one year as done in the case of Shri  Seshodhry. The
respondents having passed the order of censure against the
applicant on 13.10.84 which has been reconfirmed again by the
later order dated 20.11.%1 from the same date, 523 this cannot

come in the way of the applicant’s consideration for ad hoc

T

romotion after & period of one year. In A.0. Khupger' s case

(supra), the Tribunal has held that the imposition of

Q a

penalty of censure resulting in withholding of promotion has

resulted in double jeoparay to the

concerned Governmeént
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servant. In the present case, the promotion claimed by the
applicant is on ad hoc basis. Nothing has besan placea on
~ecord by the respondents to show any justification foi
continuing the ad hoc promotion of ghiri  Seshodhry from
January, 1984 for more than six years, while the relevant
rules and instructions on the subject do not normally allow ad
hoc appointment to continue beyond a periocd of one year.
after one year of the imposition of the penalty of censure on
the applicant, that is by 13.10.85 Shri Seshodhry would nave
completed one vyear and 10 months as Deputy Director (L&F} on
ad hoc basis. There was no reason why the respondents could
not have considered the applicant, who was admittedly senior
to Shri Seshodhry, for the ad hoc appointment at that time.
However, applicant’s claim for promotion on ad hoc basis
woe.f. 11.1.84, i.e., when persons jupior to him were
promoted to the post of Deputy Director (L&F) is not tenable
as the departmental proceeding wWas pending against him. That
does not, however, mean that after 17.10.85, when the Jjunior
had also completed more than one year of ad hoc service, the

respondents ought not to have considered the applicant’s case
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wotion to the post of Deputy Oirector {(L&F),
which they have failed to do. The minor penalty of censure
imposed on the applicant in 1984 cannot be hald against him to
deprive him of ad hoc promotion even after one year as this
will amount to double jeopardy.

10. In the facts and circumstances of the case the
04 partly succeeds and is allowed to the extent that the
applicant shall be entitled to consequential benefits of ac
hoc promotion to the post of Deputy Director (L&F) w.e.f.
14.10.85 upto his date of superannuation on J31.8.8%, till
which time admittedly his junior had continued in this

position. In fact his junior had continued as ad hoc Oeputy
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rector (L&F) till his regularisation by a DPC which met on



(8)
28.7.30. MNecessary action shall be taken by the respondents
to give the consequential benefits, including difference in
pay and allowances for this period to the applicant, within
two months from the date of receipt of a copy of this order.

Ho order as to costs.

JZGJ[{MC/M“A{L — {/{;{ elu 74
(smt. Lakshmi Swaminathan) (3.R. Adige)
Member (J) vice-Chairman(A)

"San.




