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ORDER

.Applicani

Respondents

The applicant is aggrieved by the punishment order

of censure passed against him by the respondents by order

dated 20.11.91 against which the review filed by him has also

been rejected by order dated 17.10.92 and the respondents

ignoring his claim for ad hoc promotion.

2. Shri S.K. Sawhney, learned counsel for the

applicant has submitted that the respondents have not

conducted the departmental enquiry in accordance with the

relevant rules. He has submitted that certain documents which

were asked for by the applicant were not supplied to him which

has caused him prejudice and he was not, therefore, given a

Ieasonaule opportunity to defend his case in the departmental



proceedinss. Hp has, tbarafcra, sub.itted that the penalty
order of censure uhich uas originally passed on 13.10.84,
after the departmental proceedings wre completed and
subsequently on 20.11.91 from the same date should be quashed
and set aside. The latter order has been passed in pursuance

of the directions given by the Tribunal in OA 585/86 decided
on 29.7.9.1. During the period when the applicant was facing
the disciplinary proceedings one 3hri M.G. Geshodhry, who was

his'junior^ was promoted as Deputy Director (Leather &
Footwear), Learned counsel has contended that the impugned

penalty order dated 20.11.91 passed in compliance with the
directions of the Tribunal in the earlier OA filed by the

applicant (OA-585/86) is not a speaking order. He has further

contended that the applicant being senior^could not have been

ignored for adhoc promotion for all time. Asubmission has

also been made that the sealed cover procedure should have

been adopted before the promotion order of Sh. Geshodhry was

passed on i|.'1j.84. In the circumstances, the applicant has
prayed for quashing of the impugned penalty order of censure

of 20,11,91 as well as rejection of his review by order dated

17,10.92, He has also sought a direction to the respondents

to promote him as Deputy Director on adhoc basis with effect

from the date Ghri Geshodhry was promoted as Deputy Director

(L&r), i,e., 11,1,34 with all consequential benefits.

3. The respondents in their reply have controverted

the above facts, Ghri P.H, Ramchandani, learned counsel has

submitted that the penalty order of censure has been passed by

the disciplinary authority^ based on the findings of the

enquiry officer and other evidence on record and after

obtaining the advice of the Union Public Gervice Commission,

The respondents have also stated that addition al docu ments



asked for by the applicant which were found to be relevant

were supplied to hitn. The learned counsel has also stressed

on the fact that these aspects of the departmental proceedings

have already been the matter of adjudication in 0A-585/36jwhen

the penalty order of censure dated 13.10.84 was challenged.

He has, therefore, submitted that this question is not open

for further adjudication. The respondents have also submitted

that as there was a vigilance case pending against the

applicant at the time when his junior Shri M.6. Seshodhiy wao

promoted on ad hoc basis as Deputy Director (L&F), there waS

nothing wrong in the promotion. Subsequently, a regular DPC

was held which met on 23.3.90, by which time applicant had

already retired from service w.e.f. 31.8.89 on attaining the

age of superannuation. Hence, his name could not i^e

considered and his juniors were promoted on regular basis in

1990. The respondents have submitted the original DPC records

for our perusal.

4. 3hri Ramchandani, learned counsel has submitted

that in complinace with the order of the Tribunal dated

29.7.91 in OA 585/36 the disciplinary authority has thoroughly

re examined the facts and v^umsuanues uf the wac>e anu p^ooeu

a speaking order dated 20.11.91. By this time, as mentioned

above, the applicant had already retired from service on

31.8.89. He has, therefore, submitted that the present

impugned order dated 20.11.91 has been passed as per the

directions of the Tribunal, i.e., to pass a speaking order.

The learned counsel has, therefore, submitted that in the

facts and circumstances of the case the respondents have fully

complied with the directions of the Tribunal dated 29.7.91.

He has also submitted that since the applicant was facing a

vigilance case, which ultimately resulted in imposition of a



minor penalty of censure, he could not be promoted on ad hoc

basis when his junior was promoted, and by the time the DPC

met on 28.3.90 for considering parsons for regular

appointments as Deputy Directors^the applicant had already
retired from service w.e.f. 31.8.89. In the circumstances he

has submitted that the application is baseless and may be

dismissed. In the rejoinder the applicant has reiterated his

averments made in the OA.

5. We have carefully considered the submissions

made by the learned counsel for the parties, pleadings anu

other documents on record.

6. The applicant had challenged the penalty order

of censure passed against him on 13.10.84 in OA 585/86. In

the Tribunal's order dated 29.7.91 it had been noteu thau

although the departmental enquiry had started for a major

penalty and the chargsheet was framed under Rule 14 of the CC3

(CCA) Rules, 1965, ultimately it took place under Rule 16 when

a minor penalty of censure had been imposed on him. In the

departmental enquiry, the enquiry officer had found only

Article! proved and Articles II, III 4 IV were held as not

proved. The Tribunal in its earlier order has noted that the

applicant had urged that the enquiry officer did not give him

a fair opportunity of being heard. There is also a mention

that copies of documents were not served on the applicant but

this contention has not been upheld. In the circumstances,

having regard to the principles of res judicata, the

contention of Sh. 3.K. Sawhney, learned counsel for the

applicant in the present OA, based on the same facts has to be

rej ected.



7. in pursuance of the Tribunal's order in ^
OA-585/96|the respondents have passed the iHipugned ordei date
20.11.91. It is relevant to note that the Tribunal in its
earlier order has not quashed the disciplinary authority's
order passed on 13.10.84 but has only directed the
disciplinary authority "to pass a speaking order in the
fitness of things on application of his mind on the report of
the enquiry officer." We note from a perusal of the impugned
order that the disciplinary authority has narrated the facts
leading to the order in paragraphs 1-8. In pa. ayraph ^
states that he has reconsidered the whole matter, including
the findings of the enquiry officer and has noted the relevant
facts. On a careful perusal of the impugned order it cannot
be held that the same is a non-speaking order, as contended by
the applicant and this ground also fails. In the
circumstances of the case t.he respondents have passed the

subsequent speaking order dated 20.11.91 of penalty of cesure

censure from the original data of i,Tiposition, i.e., 13.10.84.

8. The respondents have also stated that because

the applicant was facing a vigilance case in January, 1984 he

could not be promoted and his junior 3h. H.8. oeshodhry was

promoted on ad hoc basis as Deputy Director (L/F). .he

learned counsel for the applicant, relying on a number of

judgements of the Tribunal submitted that ad hoc promotions

can be made only on the basis of seniority subject to fitness.

(1991 (2) ATJ 326nqia 7

CAT Chandigarh Dench); id Garma Vs,

India S 0.-s. (1993 (1) ATJ 606 CAT-8uwahati Bench);

Vs. Un 1 f India & Qrs..

JIL Vs. Union gL1993 (1) ATJ 653 CAT Guwahati Bench; P. Hohar

India. 1993 (1) ATJ 667 CAT-Madras Bench) and tL



UlUHii. VJi—- jL_.,

VM 111 D. Iiaj-L^ "•®'
.a. ...ior to t.o appucant -ao prP«ted aa Oepot,

Oiractor (LSF) on ad hoc basis on 11.01.34. Iher.rfore, afoar
the period when the order of censore passed adainst the
applicant had expired, the applicant should have been
considered for ad hoc proeotion. vhich the respondents have
not done. We find eerit in this subeission. The said, ad hoc
proeotion of the junior officer could not have been continued
on this basis for «re than six years till he was regularised,
thereby o.ittina to consider the applicant for si.ilar ad hoc
proaotion while he was in service, as he was ad.ittedly
senior.

9. We see force in the learned counsel's contention

that the applicant should have been considered and promoted or,
ad hoc basis in the vacancy which existed at least after 1985
and be given t.he consequential monetary benefits. From the
departmental File dealing with the OPC for promotion to the

post of Deputy Director (L&F), it is noted that there we, e

three vacancies for the year 1934, one in 1986, and two in

1987. Normally, under t,he rules and instructions for ad hoc

promotions, the same cannot be continued beyond a period of

one year^ as done in the case of Shri Seshodhry. The
respondents having passed the order of censure against the

applicant on 13.10.84 which has been reconfirmed again by the

later order dated 20.11.91 from the same date, this cannot

come in the way of the applicant's consideration for ad hoc

promotion after a period of one year. In A.D. Khunger's case

(supra), the Tribunal has held that the imposition of a

penalty of censure resulting in withholding of promotion has

resulted in double ieopardy to the concerned Government



servant. In the present case, the pro.ction clai.ed by the
applicant is on ad hoc basis. Nothing has beer, placed on
record by the respondents to show any justification for
continuing the ad hoc pro.otion of 3hri Seshodhry fro.
January. 1984 for .ore than six years, while the relevant
rules and instructions on the subject do not nor.ally allow ad
hoc appoint.ent to continue beyond a period of one year.
After one year of the i.position of the penalty of censure on

the applicant, that is by 13.10.85 Shri Seshodhry would have
ccpleted one year and 10 .onths as Deputy Director (LSF) on
ad hoc basis. There was no reason why the respondents could
not have considered the applicant, who was ad.ittedly senior

to Shri Seshodhry. for the ad hoc appoint.ent at that ti.e.
However, applicant's clai. for pro.otion on ad hoc basis

w.e.f. 11.1.84, i.e., when persons junior to him were

promoted to the post of Deputy Director (L&F) is not tenable

as the departmental proceeding was pending against him. That

does not, however, mean that after 13.10.85, when the junior

had also completed more than one year of ad hoc service, the

respondents ought not to have considered the applicant's case

for ad hoc promotion to the post of Deputy Director (LXF),

which they have failed to do. The minor penalty of censure

imposed on the applicant in 1984 cannot be held against him to

deprive him of ad hoc promotion even after one yeai^ as this

will amount to double jeopardy.

10. In the facts and circumstances of the case the

OA partly succeeds and is allowed to the extent that the

applicant shall be entitled to consequential benefits of ad

hoc promotion to the post of Deputy Director (L&F) w.e.f.

14.10.85 upto his date of superannuation on 31.6.89, till

which time admittedly his junior had continued in this

position. In fact his. junior had continued as ad hoc Deputy

Director (L&F) till his regularisation by a DPC which met on



28.3.9C. Necessary action shall be taken by the respondents

to give the consequential benefits, including difference in

pay and allowances for this period to the applicant, within

two iiionths froni the date of receipt of a copy of this ofuer.

No order as to costs.

(Snt. Lakshmi Swaninathan)
Meisber (J)

'Gan.*

y/ri Cj
(S.'R. Adlge) /

Vice-Chair«an(A)


