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New Delhi, this the 3gth September,1934

Hon'ble Shri J.P. Sharma,Member (J)
Hon'ble Shri B.K. Singh, Member (A)
Shri Sunil Kumar,

8/o Shri Shiv Kumar Sharma,
Ex-Substitute Loco Cleaner,

Under Logcoforeman, ‘
Northern Rajilway, Lakshar, ; seee Hpplicant

By Shri 8,3, flainee,Advocate

Vs,

1« Union of India
through
The General Manpager,
Baroda Housse,
New Oelhi,

2, The Divisional Railway Manager,

Northern Railvay,
Meradabad, sese Respondents

By Shri Ke.K. Patel, Advocate

QRDER
Hon'ble Shri J.P, S n 2

After producing the working certificate
with I.O.U.,Cbandauai, the appliicant was appointed
as Substitute Loco Cleaner by the order dated 8.2.89,
Before giving 8ppointment to the applicant as
Casual Labour/Substitute Cleaner the employing
Supervisor was satisfied that the card produced

by the applicant jis authent ic, Howsver, the applicant
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was issued a Memo, of chargeshset dated 9.4.91 that he
got engagement as a Substitute Loco Cleaner that he
has worked under I0W Chandausi during 15.7.78 to
14,1178 uwhile this fact was not supported by any
valid document., This could not be verified due teo
non-availability of the record and therefore the
working period of the applicant was wrongly asserted
by him with IOW Chandausi. The Inquiry Officer

was appointed, He gave his reportes to the
disciplinary authority who by the order dated 19.3,93
imposed the punishment of removel from service.

The applicant submitted an appsal to the appellate
authority which was disposed of by rejection on
1011493, The applicant filed this applicetion in
No vember,1993 and prayed for the grant of reliefs
that the impugned punishment order be Quaghed and

the applicant be reinstated in the service with

back wages,

2. The Respondents contested this application,
It is stated in the reply that the applicant fziled
to produce any yesy document that he was wrking

as Casual Labour under IOW Chandausi. The documents
which were }roduced by the applicant have bsen

found to be forged after inquiry, He got irregular
appointnent,\and the seme was cangelled by removing
the applicant from service,

3. The applicent hes also filed the re jeinder
&@nd reiterated the same point:f?g}ihe 8pplication,

4, We heerd the learned counsel of the
parties and perused the departmental file e 1so,

S. In the Chargesheet issued on 9,4,91
to the applicant, the article of charge is that
the applicant managed to secure employment ag
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Sub Loco Cleansr by showing that he has worked
under I0W,Chandausi during 15.7.78 to 14,11.78
while it is not supported by any valid document.
When required to re-verify his original working
it could not be done for want of availability of
the record. It is inferred that the erziginal
working commenced from 15.7,768 is forged. Thus,
the applicant is said to have failed to maintein
absolute integrity and contravened Rule 3,1(i) end
3(i3i) of Railway Services Conduct Rule,1966.
The documentary evidence relied upon isllnttor
of Asstt, Engineer, Najibabad dated 29,7.90,
Among the list of uitnos#oa anly one uitness
Shri Chandra Pal Singh,Dealing Rssistant,
Assistant Engineer,Najibabad is mentioned. The
applicant vas also put under suspension earlier
to this by the order dated 30,8,90. Shri L,.N,
Saluja was nominated as Inquiry Officer by the
letter dated 6,1.92, By the letter deted 9.9,92,
certain
the applicent got/pspers summoned to the Inguiry
Officer which are Casuel Labour register of
10U ,Chandausi from 15.7.78 to 15.10.78, the
casual labour record alongwith Live Casual Labour
Register of 10W Najibabad and CPJ, Najibabad, the
personal file of the applicant having ceasual
labour correspondence with 10U ,Na jibabad and
the Iou spselal,ﬁhandauli who had gigned the
Casual labour cerd. The request was made
through the Defence Assistant, The Inquiry Officer
examined Shri Sita Ram on 23.9.92, Shri Radhey
Shyam on 28.9,92. Shri Ak, Ghosh(® | - Najibabad)
@lso examined on 14.10.,92, The applicant
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submitted his defence statement and the Inquiry
Officer geve his finding and observed that the
charges against the employee were of the neture
that working days - from 15.7.78 to 14.11.78 could
not be verified by IOW Chandausi hence forged.

The reasons for §1nd1ngu given by the Ipquiry Officer
are a copy of the casual labour card and the case
file is not counter signed by any Gazettsd Officer,
Further the fe8sdm is that though the applicant
has shoun having worked for 353 days but there

is a remerk that from 15.,7.,78 to 14.11.78 - 92
days may be got further verified from the oif ice
of 10W,Chandausi, wiich have not been verified

as yet. The Inquiry Officer concluded the findings
that no casual labour record of 10W,Chandausi is
available at this stage and that could not be
verified, The ultimate finding is that after
carefully going through the evidengs, the Inquiry
officer has come to the Conclusion that the
charges levelled against the applicant are true,
The said finding is gquoted belows

"After going through carefully

with the evidences passed out during
the proceedings and the documents
available on the case file, I am of
the opdnion that the charges levelled
against Shri Sunee] Kumer ,8 /o Shiv

Kumar,Cleaner/Loco Shed/Laksar are
proved ,*

The dipciplinary authority by the order dated
19.3.93 imposed the Penalty of removal from

the servigce with immed iate effect. The applicant
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filed the appaal to the Senior Divisional Mechanical
Engineer on 27,3,93 who passed the following order:

"1 have gone through the entire case
in reference to the appeal and conclude that
the case has been dealt as per the rules and
at no stage matural justice hss been denied
to the C,0,

The punishment imposed is adequate
and certainly not hea8vy uhen seen in light
of charge., I therefore regret to reject
appeal of Shri Sunil Kumar.®

6. Ordinarily the Tribunal hes net to see
and appreciate the evidence adduced before the
Inquiry Officer, The Tribunal however, can see and
judge whether there is any evidence on which the
finding has been based by the Inquiry Officer and
agfood to by the disciplinary autherity., The
report of the Inquiry Officer itse)f goes to show
that the records for the period when the applicant
has sheun his engagement as gasual worker with

10 Chandausi from July 1978 to November 1978 was
not available, The charge 8gainst the applicant
has been the working days for that particular
period has not been verified and therefore these
are forged, The applicant has been given appointe
ment as Substitute Laocgo Cleaner under the Railuay
Board instructions contained in circular letter
No.E(NG)11/84/CL/24 dated 24.9.87, There is a
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presumption of the fact that the official act

has been performed as per the instructions issued
by the Administration., By the letter dated
842,89 the Asstt, Personal Officer,Moredabad
informed the Loco Foreman ,N.E, Laksar Junction
thet the applicant has been directed for engage=
ment as Substitute Loco Cleaner in the scale of
Me780-940 and his number of total working days

is shoun as 492, The casual labour card which
is also present in the departmental fiB shows

for 92 days he worked with IOW Chandausi, This
card also shouws that actually this is the earliest
working period of the applicant it is signed by
I Shri S,P, Aggarwal and this is admitted by
one of the witnesses Shri Radhey Shyam who has
admitted that these signatures are of Shri S,P,
Aggarwal,IOW Special,Chandausi and the writing
is also of Shri S,P, Aggarwal, This witness

has worked under 10U Chandausi wee.f, 30.1,76

to 3.7.91. This reply he has given in an answer
to a question by the Inquiry Officer himself,
Therefore, the entry in the casual labour card
cannot be said to be forged, Only 2 inference
can be drawn that Shri S.p, Aggarwal has wrongly
made the entry or that the entry is correct and
the verificstion is not aveilable at this point
of time in 1992 from the office of 10U Chandays i,
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The Inquiry Officer has draun illogical inference
that the record is not available, this entry is

forgeds This is totally perverse finding and

eannot be accepted,

7. Under D&A Rules,1968 the procedure for
inquiry is laid down under Rule 9, the charge
against the delinquent is to be established by
examining the documents or the witnesses produced
by the Administration in Support of the cheargs,

If the witnesses or documents of the Administration
do not support the charge against the delinguent
than in no case it can be said that the charge is
proved. In the present case without going through
the procedure and the guidelines for appreciat ing
evidence produced by the Administration, the
Inguiry Officer has by abruptly draun the conclusion
from a fact which is not established. uWhen the
record of that period is not available and that

is observed by the Inquiry Officer in his report
how it can be said that the charge is proved
against the applicant, This finding is totally

based on conjectures and Suspicion,

8. - The disciplinary @uthority as well as
dppellate authority have not at all epplied mind,
The order pgcsed by the appellate authority is
Quoted above, The appellate authority has not
cons idered the varjous points raised by the

applicant in the memo, of appeal,
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9, The appellate authority should consider
the various points raised in the memo. of appeal
and whether the praccduré laid down for holding
the inguiry has been followed or not, The ;
appellate authority can also appreciate the
evidence whether the finding given by the
Inquiry Officer can be peached according to law
or not. The applicant may also have been given
an opportunity of hearing if there Uaavany 5
doubt regarding the averments made in the MEemo o
of appeal. In fact the report of the Inquiry
Officer shows that he has not discussed the
evidence of any of the 3 witnesses exsmined
by him during the course of inquiry., The letter
of KEN, Najibabed dsted 29.7.90 hes bean ment i0ned
where it is specifically written against Item
Noe.9 that the verifiaed period is 353 days and
92 days period from 15.7,78 to 14.11.78 may
further be got verified from the office of IOW,
Chandausi, What steps have been taken in this
L .§§§§V§as not been considerad by the appellats
authority and the charge memo, was issued only
to the effect that the verification of this
period could not be done for want of a@vailability
of the record. If the record is not available
for a particular period then the applicant is
not to be blamed and the appellate authority
should have considersd this fact. In fact
there is an evidence that the live gasual register
is not available, Thus, the appellate authority

has not discharged his function according to ryles,
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10. The fact remains that there is no evidencs
against the applicant that he has forged the casusl
labour card and wrengly shoun the period of 92 days
working as casual labourer with 30U Chandausi. The

order of punishment therefore has to be gquashed.

1. The impugned order of punishment dated
1943493 and the appellate order dated 6.,11.93 ars
Quashed and set aside with directions to the
respondents to reinstate the applicant on the

post of Substitute Loco Cleaner within one month
from the date of receipt of the copy of the
judgement. The applicant however, will not be
entitled to any wages from the date of his removal
from the service i.a. 19.3,93 till the date of his
reinstatement by virtue of this order. He will
LS M e e
his senderity/shall be counted for whole of this
period and he will not lo=se his original sendepity
by virtue of his engagement by the order dated
8+2.89, MJM, 3018 is also disposed of with no
order as tocost, The Respondents would aléo:‘é?:mider A

for the wages for the period of suspension,

S

(BoK. SINGH iy
Member (A) ' (ga:beilzgt}m)



