CENTRAL ADMINISTRATIVE TRIBUNAL 9’,7.//
Principal Bench

0.A. Ne. 2410 98 & , |
New Delhi, da{:ld the ?b‘ve/)/;-m{"w /975

HON*BLE MR. S.R, ADIGE, MEMBER .(A)

Dr. Sunil Kumar,
R/o 513, Vigyan Sadan,
Sector X, R.K. Puram,
New Delhi=-110022

{(By Advecate Shri K.B.S. Rajan) e.eceecee APPLICANT

VERSUS

1. Unien ef India threugh
The Secretary,
Ministry of Urban Develepment,
Nirman Bhawan,
New Delhi=110011.

2, The Directer of Herticulture,
Central Public Werks Department,
Y Shape Building, 1.P, Estate,
New Delhi-110002.

. % The Chief Contreller of Defence Accounts
(Pensiens),
Draupati Ghat,
Allahabad=-211001,
4, Scientific Adviser to R.M.,

and Secretary (R&D),
Ministry ef Defence,
South Bleck,

New Delhi--110011.

(Nene fer the respendents) ecesssee RESPONDENTS

BY_HON'BLE MR, S.R. ADIGE, MEMBER (A)

In this applicatien, Dr. Sunil Kumar has
prayed fer counting ef his services rendersd with
respendent Ne.2 (Directer, Herticulture, CPWD) frem .
29,4.1981 to 14,8,1985 fer all purpeses including pensien;
his services in. the Nation\al"Suds Cerporatien frem
14.8,19985 te 19.11.687 alao:ecountld for all purpeses,subject
te his refunding te the Natienal Seeds Corpouti;/,;‘aploy-r's
centributien and the latter accepting the pensien ligbilitv

for the said peried; and respondent Ne., 4 Secretary (R:D),
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Defence Ministry counting the services of the applicant
from 29.4.81 to 19.11,87 fer the purpese of pensien and

other purpeses,

2, The applicant . claims that he was appointed
as 5,0, in CPWD, Herticulturs Wing vide erder dated
27 43481 and2::t:cnsfully completed his prebatienary peried
on 28,4,1983 vide erder dated 15.7,1985 {(Annexure °CY),
He was made Quggi Permanent vide erder dated 12.5.1985
(Annexurs 0'). Meanuwhile he had applied for the pest of
Dy. Seeds Officer in the National Soqu Cerperatien and was
selected thers. He requasted the autherities te

n’/lmrd
relieve him from his duties as S.0., whichjuas fervarded te
the Directer (Herticulture), CPWD en 6,8.85 (Annexure *E)

*nnut ,
and upen accepted nis request, he wa s erdered to be

relisved w.2.fe 13.8,85 (Annexure *F'), He took the new
assignment in NSC as Dys Seeds Officer on 14,8.85, He states
since the NSC had only Contributery Provident Fund he

applied for withdrawal of credit balance in his G.P. Fund

in CPUD and, accerdingly he was paid Rs, 6065/= being the

Fund balance, Similarly, as there was no CGEI Scheme in the
Ceorporation he druve the ameunt due under that scheme in

CPUD after jeining the NSC and leave encashment was paid by the
CPWD,While in the service of NSC, he applied for the pest of
Scientist ‘C' in the DRDO under Respendent Ne. 4 and

after being selected, was reliesved from the post of

Dy. Seeds Officer v.e.f, 19.11.8') and took over as

Scientist 'C' on 20.11.87 and was confirmed en 21.3.1990,

In January, 1988 he was paid by the Natienal Seeds Corporation

his credits in Employees Prevident Fund snd leave encashment,

Y,
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The applicant centends that having joining a Gowt, -
Department in 1981, and moved te a public secter
und-rtaking’and after duly applying threugh preper
channel,and en Having applied through preper ch:nnel
got selscted in alGovt. erganisatien,he is entitled te
ceunt his past service rendered in the previeus
erganisatien, but the CPWD in their letter dated
24,5,93 (Annexure A) is centending that the applicant
is desmed i:o have resigned frem the Gevarnment
sarvice and his claim fer counting ef past servics,
therefore, stands ferfeited. Therefere, he is not
entitled to prerata ssrvice benefits, It is this
decision that the applicant challenges and alse the
stand of Respondent Neo, 3 that the service rendered by
the applicant in the Natienal Seeds Corperatien would

net qualify fer counting of his past service.

3e The respondent in their reply, state
that upon the applicant's sollction‘md appointment
in the NSC (a public secter undertaking and net an
autenomous bedy of Gevt, of India) the applicant was
ordered to be relisved vide order dt. 13,8,85
(Annexure F ) under the terms and conditiens laid
doun in DOP's Memo dated 14.7.67 and the applicant
furnished an undertaking that effect., He wa-s
relisved of his dutiss vide order dated 13.8.85
Wee,fo 13,8,85 (Annexure R 4) with the remarks o

by the Dynveliw thﬁtdl’m )
acceptance ef applicant's ruignatimkwhich was further

»

amsnded by Office Letter dated 25.9.91 (Annexure R 5)e
A
It is centended that the applicant is being @ Quasi
his
Permanent, he: requested vide/letter dated 13.8.95
(Annexuref6) that he be allewed te retain his 1ien
.Dﬁ,?ﬂnﬁm/h\ﬂ

in thit depesbment, and he was reguired te cemback

te that dupartmont'xhy" 12.8,87 i.e; two ymars from the
date of his relief, But neither did he ravert ner did

he resign, He was, therefore, relieved by the Office

A
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to join his new assignment in NSC, He thereaftsr
went to the DG, R D, Ministry of Defence, where
he is presently werking but he did net intiméte
this fact to CPuD. He wads, therefore, deemed to
have formerly resigned from the pest of 5,0, (H)
from the pirector@te of Hor ticul ture, CPWD from
13.8.85 and served all his connections from this
depa@rtnent (Annexure R 7). It has been con tended
that the @pplicant vide his application d@ ted
28,9.85 (Annexure R8) stated that he had resigned
from the post of S,0, (H) we.e,f, 13,8,85 and
prayed for his G,P., Fund and Insurance to be paid
te him (Annexure R.8). He also submitted,

p rescribed form 10-B (Annexure R,S) in that
respect, Accordingly his final credits in G.p.
Fund was au thorised for payment vide autherity
letter dated 30,10,85 (Annexure R.10) with the
remérks that he resigned on 13,8,85, An ameunt
of Rs, 6065/- was acowrdingly paid to him and his
CGEIS ameunting to Rs.732/- w@s alse paid to him
vide 8ffice Order deted 29,10.95 (Annexure R.11),
By his application dated 5.3.86 (Ann, R, 12) the
8pplicant stdted that he had resigned from the
post of S,0. (Herticul ture), PWD weesf, 13.8,85
and E.L, due 2t the time of his resignatien be
encashed, He w@s paid enceéshment of E.L, for 48
ddys (half of 98 deys E,L,) vide order dated
21.3,86 (Anney R.13) in accerdance with thes rules
which previde that a ovt, empleyee quitting
service is paid encashment of E/L, t0 the extent
of half the ledve to his credit (subject to a
maximum of 120 days) uherein a Govt. servent

A
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permanen tly 8bsorbed in service is paid led2ve
encashment subject to @ maximum of 240 ddys. Accor=
ding to the respondents this proves that the applicant
quitted the service of his oun wlition and was not
absorbed in the NSC in the public interest, The
applicent therefore forfeits his past sérvi.ce and

js not entitled to getting his past services counted,

nor any prorata benefit.

4, Furthermore it is stated that as per NSC's
0ffice Order dt. 15.11,87 (Annexure G) on 2ccep tance
of the applicant's resignation by the competen t
authority he w2s relieved from his duties w.e.f,
19,111,867 and his name was struck off the NSC pa3y
rolls from that date. He w2s p2id his terminal
benefits viz, 50% of E.L, @2nd Rs.1701,60 in full
and final settlement and was 8lso paid Rs.4633/=-
being @ member of the E.P.F. Hence his service
rendered with the NSC from 14,6,85 to 19.11,87

was not countable towadrds his current services.

I note that the NSC h@s not been imple2ded 8s a
party in this 0,.A,

Se I have he2rd shri R@jan for the @appodntment.
None a8ppeared for the Respondents,, I have also
perused the materials on record and given the matter

my careful consideration,

6. The @pplicant joined duty 2s 5.0, (Hort.)
in C.P.W.D., in 2 temporary capacity on 29,4.81 and
compl eted his proba2tion peried satisfactorily on
28.4.,83, He was appointed in a Qua;i Parmanen t
c3pacity as S.'UA. Weeefs 29,4,84, vide order dated
12,8,1985,  Meanwhile, he had applied for the post
of. Deputy, seed Dfficer in :the National Seeds orp.
‘through proper channel and his 8pplication wes
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forwarded by the Director (Horticul ture)

vide letter dated 21.3,1983., We submitted @
letter deéted 5.8.85 for being relisvaed from the
duties upon his selection in the Nscluhich was
forwarded to the Di;::;f;‘o‘r of Horticul ture by
the Deputy Diracinr/\datad 6.841985,and the
Director of Horticulture issued instructions to
relievs the 3pplicent w.e.fs 13.8.85 under the
terms and-cnnditions lajid down in DPAR's 0.M,.

dated 14.,7.67.

Taking the peridds gpent by the
applicant in the CPWD first, Rule 3(q) CCS
(Pension) Rules defines qualifying service @s
service rendered while on duty or otherwise
which shall be taken into 8ccount for the
purpose of pension and gratuity adnissible under
these ruless Rule 13 CCS (Pension) Rules lays
down that qualifying service 0f @ Govt. servént
shall commence from the date he takes charge

of the post to which he was first appoin ted,
either substan tively or in an officiating or
temporary capacity, provided that officiating or
temporary service is followed without interrup tion
by substantive 3ppointmnent in the same or ano ther
service or post. Rule 14 CCS (Pension) Rules
states that the service of @2 @vt. servdnt shall
not qualify unless his duties and pay are regul-
ated by the Govt. or under conditions determined
by Govt., 8nd 'service! is defined 2s service
under the Govt. and paid by that Go vt,, from the
Bnsolidated Fund of India,or @ local fund
adninistered by that Go vt., but that does not
include service in 2 non=pensionable estdblishmen t

unless such service is tre2ted as qualifying

Service by that Govt. /f\
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8. Adni ttedly the time of resim ing

from the CPWD th pplicen t had attained only
qua$i permanent st3tus,and not been @ppointed

‘ substantively to e@ny post in that organisation,
The 3pplicent hag contended that he is entitled
to count the period in CPWD towdrds qualifying
service for pension, subject only to the
conditions that he has not resigned from the
post, but @ plain re2ding of the 2bove rules

quo ted abo ve,makes it cledr that the period

spent in CPWD could be counted only if he had
been @ppointed substantively in that organisation,
It might have been different if the 3pplicént
won lea=-ving CPWD had immediately there?f ter
joined the DROD and had been ma2de subsbantiva.‘,
but that is not the case here,for the 3pplicent
resioned from the CPWD to join the National

Seeds Oorporation,a Central public Sector Under-
taking, Thus there was an inter rup tion en

the applicent was not even ;’mvt. ser vén t,

but a cpsu enployea)and during that period in the
CPSUy, neither the 3pplicent's duties nor Hs

pay were regul2ted by the Govt, or under conditions
determined by the Gowt. and;:;s neither paid

from the onsolidated Fund of India or fem any

local fund adninistered by any Go vt

9, shri Re@jan has relied upon therulings
in Kirti chandra ys. DeGeHeSey Now Delhi, 1990
(12) ATC 158; vinod Kumar vVs. UOI ATC 1988 (1)
Pe 369 @and ReRe Singh Vs. Chief Controller of
Defence Accounts (Pension) 1994 (28) ATC4S,

All these cases discuss Rule 26 CCS (Pension) Rules,

P Sunb rulis (1) and (3D P whiik an
1972 ,zas follows: -
/A
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1) Resignation from 8 sarvice o post,
unless it is allowed to be withdraun in the
public interest by the appointing authority
entails forfeiture of past service.

2) A resignation shall not entail
forfeiture of past service if it has been subgi=-
tted to take up with proper permission, another
appointment, whether temporary or permanen t under
the Gowvt. where service qualifiss,
shri Rajan has argued that as the appointment
in NSC was taken up with proper permission, the
applicant does not forfeit bis service in the
CPWD,3nd has relied won the rulings referred to

4
above, Bk fortify his stand, In none of the
three cases cited 3bove did the applicants
resign to join 2 cpsu,and in view of the e xpress
conditions laid down in sub-rule 2 quo ted above,
on

that ¥ the resignation not to entail fey

Y Submy Ihd
forfeiture of past service, wwbksh has to be sslde .

to t2ke up appointment under the Govi, where such

A
service gqualifies, Neither Rule 26\(2) ccs

(Pension) Rules,nor the rulings cited by shri
Rajan help the @pplicant., shri Rejan has also
sought to place relisnce on MHASO .M. dated 19,12, 69
/b'/yalm'«r"‘

(Annexure k) which lays down that continuity

of service benefits may be 2llowed in the matter
of ledve and pension in respect of pemanent/
Quasi Perma@nent Centradl Govt. servints who haye
to resign from the pa8rent deptt. upon being
appointed in another Central peptt, Para 8 of
this 0.Mm, relating to rele@ss of @8 Gvt, servent
for appointment in CPSU lays down that 2 Govt.
servant who has been selected for @ post in @
Central psu/Central Autonomous Body may be
reledsed only after the appointing authority
@ccepted his resignation from the Govt, service,

Rasignation from Govte service with a view W

secure employment in @ Central Public Sector
n
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entail forfeiture of the service for the purpose
of retirgn&t/teminal benefits, In such c2ses,
the Govi. serv@nt concerned shall be deemed to
haye retired from service from the date of

such resignation and shall be eligible
receive 2ll retirenen t/terminal benefits 2s
adnissible under the relevdnt rules applicable

to him in his parent organisation,

10, Tis 0,m, does not help the 3pplicant

gi ther becduse he did not resign from the

parent dep tte to join ano ther Central Govt.

Dep tte Instead, he reeigr;nad 8g S.0. (Hort,)

to join in the NSC, @ CPSU. Furthermore para 8
of that 0 ,M, @8lso does not adv@nce the 8pplicant's
casegy, becduse he had rendered barely two years as
S0 . (Hort.) and that too only in a temporary/
quasgi perma@nent capaci,.ty and wags not eligible for
any retirement/teminal benefits 2s 5.0, (Hort.).

1%; In this back ground, the Govt, of India
decision No.1 under the head "Effact of in terrup tion
in gervice" (Annexure II to rejoinder) relied upon
by shri R8jan, defining where @ resignation is a
technical formality and vhere it subsists isnot
relevint to the facts of this particular case,
That being the position, in view of the facts
stated @bove, it is not possible to treat the

3pplican t's service a8s 5,0, (Hort,) for purposes
of qualifying service in DRDO.

A



12, As regards, counting of the @pplicant's
service in NSC is concerned, Shri Rejan has
relied upon Govt, of India's order Mb.3 under

Rule 14 cCs (Pension) Rules{Ann, III to rejoinder)
but this relates to counting of services rendered
in Central Govt. autonomous bodies before fheir,:,e'.y
teken over by the Central Govt, NSC isnot &
Central Govt. 2utonomous body but @ Central
Public Sector Undertﬂking/ and mor eo ver ity':f«;‘
not been t2ken over by the Central Govt. Nesswer,
this order does not help the 3pplicant either,
Further more, the Chief (obn troller of pefence
Accounts (Pension) in his letter deted 28,8,92
(Annexure A.1) to the 0.A, has categorically
stated that in terms of OPAR's 0.M. dated 29,8.84,
the 3pplicant's services in NSC during the period
14,8.85 to 19,11,87 do not qualify for pensionary
benefits, @8s it is 8 GOI undertaking, The
applicent hag not cited @ny order or instruction
issued by the respondents modifying this o.M,

to include GOI undertakings@lso, shri R@jan has
sought to argue that for purposes of counting

of service for pension purposes, there c2nnot be
8ny distinction betwessn 2 Central govt. Undertaking
and 3n autonomous body., This redsoning is
erroneous, becduse the tuo entitiss are legally
distinct, A Central public hterprise is an
undertaking wholly or subst2n tially owned by the
Govt. of India and which is Bccep ted 2s such by
Suredu of Public fhterprises (Refer para 5 of
OPRR's O0.M, dated 31.1,86 reproduced at

Appendix 12 page 311 of swamy's pension Dmpilation),

/f\
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while 2 Central autnomous body is'@ bo

is financed wholly orT substantially fmn cess

or Central Govt. grants. substanti.ally neans
that more than 50% of the expenditure of the
autanomous body is met through cess or Cen tral
Govt. grants. Autonomous body includes 2 Cen tral
statutory body or 2 central University but
masg include @ public sector un der t3king
(Refer para 4 of DPAR's OM. da ted 29.8.84 2t APP S
page 397 of Sudmy's pension mpilation).

133 In the result this c3se warrants no
interferences Tis 0.A, fajls and is dismissed.

No costse
‘ (1fchnse
(:.Rt; Aolg )
/ 6K/ N



