
IN THfc. utiViTRAi- AiirtlRiiTRATIUE TRIBUNAi-
PRlNCil^A^ • NlJ DE^HI

O.A. No.23^5 of iy&3

IJ th Day of , I!rfy4.

Hon'oie Justice 3;» K. Dbaon, U.u.
Hon'ble Jlr. B. K. Bingh,Member u)

Shri W. M. Bharma
S/o Shri Neoh Raj Sharma
r/o 2628, Hudson Line
Kingsuay Camp
DELHI 110 QQS •••

By Advocate Shri B. B. Raval

Us.

Applicant

1. Union of India
Through the Secretary,
Department of Telecommunication,
Sanchar Bhawan,
NEtJ DELHI

2. The General Manager ^BDj,
Mahanagar Telephone Nigam Ltd.,
IXth Floor, East u/ing,
Chandsrlok Building,
Ncu DELHI 11U UUI

3. Shri D. U* S. Waid,
Assistant Engineer ^C-1 >,
Mahanagar Telephone Nigam Ltd.,
^Duct. Construction;Bouth;,
3U-31, Jeevan Wikas,
Asaf All Road,
NED DELHI 110 001

By Advocate Shri W. K. Rao

Respondents

0 R 0 L R

Hon'ble Shri B. K. Singh. Member LAj

This O.A. No.23a5 of 1^93 has been fileo against

order No.aD/2-20/Tfr . ^ Posting/Gr . •C'/93-94 dated

11th October, 1993, This is raarKed as Annexure'^*

of the Paper Book. The order ihas heen issued by

Shri B. S« Kapoor,Asst. General Manager ;Duct. Engg.IIj,
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poated in the office of uhief General Wanayer,

n.T.N.L.i Nao ijeihi. This is ;tfinexure*B* of the

paper hook.

2. The applicant was appointed as Lower fliv/ision

Clerk at Ganganayar on 9th May,1^78, The order of

Appointment is marked as Annexure A-1. From Ganga

Nagar, the applicant was transferred to New Delhi

on 16th September,198Q. The applicant appeared in

the Merit Rating Test on 18th May,1^91 and was

declared successful ^Annexure A'~2 of the paper boox^.

On promotion, ha was posted as work Clerk Grade^l in

the scale of us. 12UU-30-15bO-tB-4U-2U4U with effect

from the date of joining in his respectiue unit.

Copy of this order is marked as Annexure A-4 of the

paper hook. Oud.seyuently, the applicant was

transferred and posteo in place of dhri R, M. Wirdi,

UDC unoer Ouperintending Lnyineer^C-S^. This is

Annexure A-5 of the paper book. On IDth February, Ii5iy2,

the Assistant engineer ^C-Hu^,M.T •N •L., iNJew Delhi issued

order No.SECC-S;MTNL/ND/£-18/203-6 dated 19.2.1992 in

compliance with the AGM(BDA) letter No.BD/2-20/LDC/

UDC/Tfr Posting/91-92/37 dated 18.2.92 directing

the applicant to report to Shri a* K. Bansal,

Executive Engineer\DC-S^ for further duties. This is

Annexure A'd of the paper book. The applicant was

to report to the Executive Engineer, Onri AtK. Bansal
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^ on 19th February»1^92 and vide letter No.ttCflCS)/

-y2/5a dated 21at February, 1992, the applicant

ua3 further directed to report to dnri ii.U.o. Uaia,

Assistant tnginear j for further duties. This is

Annexure A~7 of the paper book. Shri \/aid, vide

latter No. AtiA^uS—U^/Nii/dtaf f/l—S dated 9th fiarch,l992

informed the HeadQuarters that the applicant had

reported for duty on 19th Feoruary, 19i»2 i^Forenoon;

^Annexure A-S uf the paper bookj. The applicant was

assigned the duty of typing work instead of accounts

work for uhich he uas posted.

3. The applicant submitted a representation in

December,1992 addressed to the Superintending

Engineer, Telecom Civil Circle, Neu Delhi through

proper channel requesting that either he be posted

in place of Shri R. fl. \iirai as per office order or

he be repatriated to his parent Department. The

Superintending engineer^Civi1; considered the

representation of the applicant and transferred him

to the office of the Executive engineer(Ej, Telecom

Electrical Di\/ision-IIi^T-IXj, New Delhi vide his

order No.TP-ii/o£^Cj/TND/b26-38 dated 2yth January , 1y93.

By another letter No. ST A-l/l-3/Gfi9aDj/Tfr .Non.Gaz./93/14

dated 24th March,1993 issued by the Administrative

dfficer^S-l) of the office of the Chief General

Manager ^Telephones;, M.T .N.L., New Delhi, the applicant was
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relie\/ed uith immediate effect to report to the

office of the Executive EngineerU^ T-II, Neu

Delhi (Annexure Ar9 of the paper book j. The applicant

uas not relieved by the Assistant Engineer,

Shri D. \l» 3» Uaid and subsequently, to meet the

functional requirements, the Superintending Engineer

made promotion of Smt • Suiochana Gera, Jorks Clerk

Grade-II and posted her to the office of the Executive

Enginear^Ej T-ii against existing vacancy ^Mnnaxure

A-1d of the papsr book.;. This order was served on

' the applicant throuyh^the office of the Assistant

Engineer uhere he uas posted. The Assistant Engineer,

Shri Vaid issued an order No. Ac.CC-i;/DC3/l1TNL/ND/Tfa/

93-94/1U5 dated ISth August, I9i*3 in pursuance of the

Cancellation order dated 24th March,1993 ordering

release of the applicant from his office on 19th

August, 1993 uith instructions to report to the office

of Executive Engineer T-Ii, Neu Delhi. ,In that order

it uas mentioned that the applicant uas being

transferred on his oun request* from M.T.N.L., Neu

Deini.

4, The Administrative Officer^S-i; M.T^N.L#,

office of the Chief General Manager, Neu Delhi issued

I'leiTw No. STA~i/l-3/GMsBD^/Tfr/Non. Ga2/93/34 dated
%

23rd August, 1993 cancelling the relieving order

dated 24th March,1993. This order stated th^t the
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applicant uould cantinue to uork under General

manager i1.T .N.4-., Nsu Delhi.

5. The applicant has averred that he want to the

office of the Assistant tngineer, Shri Uaid and he

was not allowed to mark attendance. He also

represented to the Superintending Engineer about the

harassment caused to him by Assistant Engineer,

Shri Waid ^Annexura Ha further filed

representation against the respondent No.3 to the

Superintending Engineer^CiviIj, Telecom Civil Circle,

Curzon ftoad Barracks, New Delhi on 8th Uctober,iyb3

^Annexure a-13;. He finally called on jhri B.D. Kapoor,

Assistant General I'Janager vDuct. Engineer-Ilj in the

office of tne General i'ianager^BD), Chanderlok Building,

New Delhi and stateo full facts to Shri Kapoor anu as

a result of his personal interview with Shri kapoor,

a communication was issued vide letter Imo.8D/2—20/Tfr.

Posting/Gr. *Cdated 11th October, 1993

addressed to the Executive Engineer ^DC-S> ,11.T.N.L.,

3Q-31, Jeevan l/ikas Building, New Delhi on the

subject of cancellation of transfer order of the

applicant and directing him to continue in the office

of the General ilanager^BD^ only. It was desired that

order should be implemented immediately and compliance

reported to his office. A copy of the order dated

23.8.1993 was also enclosed. In the meanwnile the

matter came before the Hon'bie Triounal and a Division

Bencn^of this Tribunal passed an oruer dateo 15.11.1993

Contd..6

——



• i

-

I®

-6-

directing the respondents to comply with the orders

dated 2:1.6,93 and 11.10.93 if not already complied

wx t tl •

6. Reliefs sougnt in the O.A* pertains to ""

^i> quashing of impugned order dated 19th /^gust,l993
at Annaxure'il' (ii; Directions to the respondents to

order an enquiry against Respondent Mo.3, ami

D. \l» S* Uaid and to suspend him for his misdemeanour

and (iii) Award exemplary cost <to the applicant and

any other raliefCs; deemed fit by the Tribunal.

7, A notice was issued to the respondents dated

15.11.93. The respondents filed their reply,

contested the application and opposed the grant of

reliefs prayed for.

3. je heard learned counsels dhri B. B. Raual

for the applicant and Shri U. K» Rao for the

respondents and perused the record of the case.

9. During the course of arguments, the learned

counsels for the applicant narrated the tals of uoe

of the applicant in not being paid salary from

September onuards and prayed to the Tribunal to issue

a direction to that effect to the respondents to

release the salary of the applicant for the months

from September onuards.

i Contd.. 7



r

-7-

The first relief suught for by the applicant

regarding Quashing of impugned order dated 1»th

/August,1993 at Annexure *a'» - has become

infructuous since this order has already been

cancelled by the respondents.

11;. The second relief sought by the applicant

regarding suspension of respondent No»3 on account

of the harassment caused to the applicant» falls

within the domain of the executive and as such no

direction can be issued to the respondents in this

regard. The applicant himself narrated his difficulties

and problems to ohri B. a. Kapoor, AGi'l and consequently

the order dated 11th uctober,1993 cancelling the order

of 19th August,1993 and reiterating order of 23.d.93

was issued.

7/

12, The power of transfer is an inherent pdminis-

trative power and it has to be exercised judiciously

in respect of the employees. The Tribunal can interfere

only in an exceptional case where malafide is alleged

and malice of fact or law is involved, even where a

Government servant has been engaged for a particular

post, he dues not acquire a vested interest in it, and

it is open to the competent authority but not to a

subordinate authority to transfer an employee in

exercise of its power under fundamental Rule 15
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or corresponaing rules. Snri Vaid is neither rieaU

of the Department nor Heaa of office and ha was not

competent to exercise the power of transfer of

applicant* The very fact that the applicant was

not assigned any work by the Assistant tngineer ano

instead of work connected with the accounts matter,

the applicant uas asked to do typing uork, shows

prejudice on the part of the respondent No.3. His

conduct in relie\/ing the applicant on iy.8.iy93 and

depriv/ing him of any work in his office and a\/en

rsmov/j.ng his chair etc. shows prejudice on his part

in regard to the applicant. The M.T.N.L. is

competent to exercise the power of transfer in case

of the transferred employees of Telecommunication

i^inistry, who are worKing in the i^.T.N.L. 8ut in

the instant case, a perusal of the record shows that

the employees has oeen suojected to freguent transfers

and cancellations of these transfer orders. But the

employee cannot be subjected to transfer by a

suDordinate officer like 5hri Uaid and the learned

counsel for the applicant has alleged malafide and

there have been specific pleadings on the suoject.

13. The act of a public authority in exercise of

puolic power muet, in order to be valid, be bonafide.

No public body can oe regaroed as havin^ statutory

authority to act in bad faith or consideration

extraneous to the issue or founded on alien or
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irreievant grounds. Thauyh consideration of

expediency cannot be excluded when a public body

exercises its power of transfer but it is not open

to the public body to introduce and rely wholly on

irrelev/ant and extraneous considerations under the

guise of expediency.

14, The learned counsel for the respondents

raised a question of jurisdiction of the Tribunal

since there is no notification under Section I4(,2j

of the C.A.T. Act,iy85 and as such he argued that

the Tribunal has no jurisdiction to look into this

matter. A perusal of the record shows that the

applicant is a transferred employee of tne Ministry

of Telecommunications and it is not clear whether he

has been absorbed in the M.T.inI.L. The very fact that

he wanted a repatriation to his parent department

and he filed a rapresentation to tnis effect as a

result of the harassment caused to him by Shri Uaidy

shows that he is not yet absorbed in the M.T.N.L.

The Telecommunications Ministry has div/erted itself

of its power only in case of some Metropolitan towns

but this does not co\/er the entire country and as such

the employees can go back to their parent department

and the Telecommunications Ministry's employees

certainly have a right to approach the Tribunal and

the Tribunal can look into their grievances and can

find a remedy. Here the conduct of a public body is

dih Contd...10
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under challenge in respect of an employee uho is

only a transferred employee and uho still has a

right to go back to his parent department and no

arguments taken by the respondents that the

transfer is their prerogati\/e and that they are

competent to transfer an employee for administrative

reasons or in public interest uould be sufficient if

a malafide has been proved on their part* No reason,

has been given by the counsel for the respondents

for subjecting the applicant to frequent transfers.

The learned counsel for the applicant has also

protested against the latest transfer of the applicant

to Paschim \lihat Circle.

15. In the interest of equity, justice and fair

play, the respondents should comply uith their oun

orders dated 25.6.and 11.113.95 and direction of

the Triounal to that effect on 15.11.95 and cancel

the presert posting to Paschim Uihar or alternatively

repatriate him to his parent cadre.

16. jis regards salary the applicant uould be

treated on coinpulaory uaiting urth effect from

19.8.93 uhen he was relieved by an incompetent

authority opto 18.1U.95. This amount should be

recovered from the salary of Shri 33. \i» 5. Uaid against

uhom the charge of malafide has been proved and uho had
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exceeded his jurisdiction in e;(ercising a power

with uhich he was not v/ested* The period from

19.10,93 till the date of final orders for complying

with the orders dated 15,11,93 or his repatriation

may be adjustad against leave due, ye order

accordingly. A compliance report be sent to the

Hon'ole Tribunal within a period of one month of

the receipt of these orders. There will be no Orders

as to costs.

(B • K, Bingh j
Member

dbc

^3, K, ijhaonj
Uice Chairman^Oj


