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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL |
NEW DEL H I |
O.A. NO. 2339 199 3 =
Ix Ax xNeo. N : .
DATE OF DECISION
Shri M.P. Khosla ____Petitioner
' Ms. Raman Oberpoi | Advocate for the Petitioner(s)
‘ Vcrsus '
U0l & another Respondcnt
) shri K.CeD. Gangwani Advocate for the Respondent(s)

CORAM
Y/’) Th'é Hon'ble Mr. S-R. Adige, Member (R)

The Hon’ble Mrs. Lakshmi S_\f:aming}:_han, Member (J) ~

I. To be referred to the Reporter or not? \/2 '

2. Whether it .needs to be circulated to other Benches of the ‘mal?

-
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Central Administrative Tribunal
Principal Bench: New Delhi

OA No.2339/93
New Delhi this the [/1,4’ ‘uﬂﬂ,‘a 1 4 QC,

Hon'ble Sh. S.R.Adige, Member (A)
Hon'ble Smt. Lakshmi Swaminathan, Member (J)

Shri M.P.Khosla, I.A.S.(Retd.)

R/o C-11/19, Bapa Nagar

Zakir Hussain Marg’

New Delhi. ...Applicant.

(By Advocate: Ms Raman Oberoi)
Versus
Union of India through
1. Secretary
Ministry of Personnel, Public Grievances & Pensions
Government of Inddia
North Block
New Delhi.
2. Secretary
Department of Economic Affairs
Ministry of Finance
North Block
New Delhi. .. .Respondents.

(By Advocate: Shri K.C.D.Gangwani)

ORDER

Hon'ble Smt Lakshmi Swaminathan, Member (J)

batch
The applicant, an IAS Officer of 1962/in the Jammu &

Kashmir Cadre and holding the post of Chief Secretary in the State
Government was appointed as Secretary. Appellzte Authority for
Industrial Finance & Reconstruction (AAIFR) on 3.4.1991. He was given
the pay scale of Rs. 7300-7600 . as Additional Secretary “under the
éovernment of India and he has stated that his pay has not been
properly fixed under the I.A.S.(Pay) Rules, 1954. The applicant is
aggrieved by the order passed by the respondents dated 15th June 1993
rejecting his representations dated 21.8.91 and 19.9:91 which he has
impugned in this application filed under Section 19 of the

Administrative Tribunals Act, 1985.
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The brief facts of the case ;a}e as follows:

‘(Ta) The applicanct was working as Chief Secretary,Jammu
& Kashmir, in the pay of RS.’ 8000/-(Fixed) from June 1987
to May 1988. When he was appointed as Chairman-cum-Managing
Director, J&K Industries till March,1989," fhis post was
equated with the Cadre post of Chief Secreta/ry under Rule
(1) of the. I.A.S.(Pély) Rules, ‘1954‘ and he continued to draw
the same pay. Then the applicant proceeded on study leave
gra.nted. by the Stafe Governmeﬁt w.e.f.Mar_ch,89 to March,91,
before he joined the post of Secretary in AAIFR offered by
the Government of India w.e.f., 3.4.91. The applicant joined
the post of Secretary, Appellate Authority for Industrial

(ARIFR) .

Finance & Reconstruction,on 3.4.91 and -superannuated on the
same position on 31.3.1993. The applicant, theréfore, claims
that for about 4 years i.e. from 5.6.87 to 2.4.91, the applicant
has been drawing a salary of Rs. 8000(fixed) whereas after

he joined the post of Secretary, AAIFR, he has been put in

the pay scale of Additional Secretary of Rs. 7300-7600.

() The respondents have taken the preliminary objection-

that the application is barred by limitation in as much as
the posting of the applicant in the pay scale of Rs. 7300-
7600 was made in April,91 and the applicant joined the post
on 3.4.91., Since the OA has been filed on 29th Oct.,93, they
submit that the same is barred by limitation U/S 21 of the
A.T. Act. They have stated that merely submitting reminders
of the representations ‘does not constitute a fresh cause

of action nor extend the period of limitation as held by

the Supreme Court in S.S.Rathore Vs.State of Punjab [AIR 1990 SCC P.lO)

(c) Ms Raman Oberoi, learned counsel of the applicant,
on the other hand, submit®-" that the application is not
barred by limitation. The representations made by the applicant
dated 21.8.91, 19.9.91,25.10.21 and 5.11.92 against fixation

of his pay in violation of Rule 9 (1) of T.A.S. (Pay)
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Rules, 1954, were finally disposed of by the respondents by order
dated 15th Juﬁe 1993. The OA belng filed in October 1993, therefore,
was clearly within the limitation. She further submlt)':s that the
respondents had themselves stated as late as in November 1992 that
the applicant's representations on the subject were in an advanced
stage of consideration and wo;ld revert to him in the matter shortly,
till which time, it was stated that " you may kindly bear with us".

Learned counsel of the applicant submits that relying on the words

and assurances held out by the respondents as late as in November

' 1992 that the matter was receiving sympathetic consideration, the

applicant,\being a senior officer ,refrained\ from rushing to the
Tribunal to file the appiication and did so, soon after the letter
dated 15th June 1993 rejecting his representations. Learned counsel,
therefore, submits that under Section 21 (1) (b) of the
Administrative.Tribunalé Act, the applications has*been filed within
6 months of the passing of the final order da;ed 15th June 1993 and

there was no delay at all on the part of the applicant.

2. Before dealing with the merits of the case, we proceed to

look at the preliminary objections on limiation.

N }4’
m -
It is, admitted fact that the applicant was posted as

Secretary, AAIFR, under the Government of India in the pay scale of
Rs. 7300-7600 in April 1991 and he joined that post on 3.4.1991. The
applicant made his first representation against his pay fixation in
this post on 21.8.1991. No doubt, he ﬂad sent reminders and further
representations to the respondents to éonsider the matter under the
provisions of the IAS (Pay) Rules, 1954, to protect his salary and to
give him a basic pay of Rs. SOoqLas personal to him against the post
of Secretary, AAIFR with effect from the date he assumed the charge
of that post. No doubt the respondents had issued the letter dated
30.11.92 in which they had requested him %3 bear with them as the

Ha»evev
matter was under active cons1derat10n. faklng into account the facts
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and circumstances of the case, inclnding the fact that the
applicant is a senior officer of the Government' of India,
such assurances cannot/ on the face of iB be taken to extend
the period of 1im'it,ation prescribe_d under law, which he would
Ii(re been otherwise well .aware of. 1t is settled law that
repeated representations cannot extend the period of 1imitation.

Tn SS. Rathore vs. State of Punjab (Supra); the Supreme Court

held that 'a cause of action will arise when the representation
is made and the order is \passed rejecting the representation
and when no such order is made within ¢ months after mé;ing
the representation, tne cause of action would arise from
the date of expiry of 6 months' period‘.(See also State of

Punjab VS. Gurudev Singh (1991 SCC pP.1) & Capt. Harish Uppal
gl s

vs. UOLwgJT '1994(3) sC 126)) Ms. Raman Oberoi, learned counsel

for the applicant also submitted that if as finally held
by the respondents they were mereiy considering the applicant's
representations .on the basis of the 'IAS (Cadre) Amendment
Rules, 1988 which were notified on 20th May, 1988, tbere was
no need for them to take such a long time to reject the appli-
cant's representations,‘ and they could have very well done
so within a period of 6 months from the date of the applicant's
first representation in August,1891. We are not impressed
by this argument, because if the applicant was aggrieved
that the respondents were not responding to his representations
well in time, he could have filed this appiication before
the Tribunal within time, which might have incidently also
had the effect of .eliciting a M response from the
respondents earlier. Having failed to do sO, the applicant
cannot now rely on the reasons given in the rejection letter
to expl@ain his own laches and delay. Therefore, having regard
to Section 21(1) (a) & (b)‘of the A.T.Act, which is a self-
contained Act prescribing the period of 1imitation in such

cases, this application is beyond the period of limitation

e e T T i e -
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andrx>appﬁmat311for<xxrknatﬂ110ﬁ§;ﬂaytwm;alsotffn filed in
this case. Learned counsel of the applicant relies on the assurances

of the respondents that the matter is under consideration which she

says cannot. therefore, be now held against the applicant. As already
mentioned above, such assurances cannotA/be held to extend the

statutory period of limitation and the application is, therefore,

liable to be gismissed on this ground alone.

3. g We, however, proceed to deal with the application on

. }
merits.

-he Ministry of Finance, Government of India, by notification

No.4-2/91-F.11 dated 22nd april 1991 appointed the applicant as

Secretary, AAIFR in the pay scale of Rs. 7300-7600 w.e.f. 3.4.91 i.e.

" the date on ‘which he took over the charge vice'Shri K.S.Bains, IAS

who had also held that post in the same pay scale. Ms Raman Oberoi
learned counselgég the applicant. has submitted that the pay of the
applicant as a member of the 1AS should be fixed under Rule 9 of
the IAS (Pay) Rules,-l954. The relevant portion of be Rule 9 of

these Rules provides as follows:

9(1) No memberg of the service shall be appointed to
a post other than a post specified in Schedule III.
unless the State Government concerned in respect of
posts under its control, or the Central Government in
respect of posts under its control as the case may be
make a declaration that the said post is equivalent in
status and responsibility to a post specified in the

said Schedule.

9(2) The pay of a member of the Service on
appointment to a post other than a post specified in
Schedule III shall be the same as he would have been
entitled, had he been appointed in the post to which
the said post is declared equivalent.

9(3) For the purpose of this rule 'post other than a
post specified in Schedule IIT' includes a post under
a body (incorporated or not which 1is wholly or
substantially owned or controlled by the Government ) -

9(4) Notewithstanding anything contained 1in this
rule, the State Government concerned in respect of any
posts under its control, or the Central Government in
V% . respect of any posts under its control, may: for

— = -___.,._-V.,-.._____-__,__’a..._——




sufficient reasons to be cecorded 1in writing, where
equation is not possible: appoint any member of the
gervice to any such post without making & declaration
that the said post 1is equivalent in status and
responsibility to a post specif.ieed in Schedule III.

9(5) A member of the Service on appointment to 2
post referred to in sub-rule (4)/ in respect of which
no pay or scale has been prescribed, shall draw such
rate of pay as the State Government in consultation
with the Central Covernment in the case of a post
under the control of the State Government or as the
Central Government 1in. the case of 2 post under the
control of the Central Government may: after taking
into account the nature of duties and responsibilities
involved in the post . determine.

9(6) A member of the Service on appointment to a
post referred to in sub-rule (4) in respect of which
any pay ©or scale of pay has been prescribed. shall
draw where the pay has been prescribed, the
prescribed pay and where scale of pay has been
prescribed, such rate of pay not exceeding the maximum
of the scale as may be fixed in this behalf by the
State Government or as the case may pe, by the Central
Government:

Prox)ided that the pay allowed to an officer
under this sub-rule and sub-rule (5) shall not at any
time be less than what he would have drawn had he not
been appointed to a post referred to in sub-rule (4).
97) .e--- " | |

4. Ms Raman Oberoi: learned counsel &7 the applicant also
- T4 Tt D s Dl N -

. [ LT . T R 3 R .
relies. on a judgement ‘of the-Hon'ble. Supreme Court in R.P.Roya a V8:

State of Tamil Nadu,(1974 (4) scC- p.l) Learned counsel submits that

the pay of the applicant could only be fixed under these Rules and
cannot be done under the IAS cadre Rules, as amen/ded ,which is relied
uypon by the respondents.. She submits that in Royappa's caseé. the
Supreme Court has held that if the State Government wants to appoint a
member of the IAS to a non-Cadre, post created by its it cannot do so
unless it makes a declaration setting out which is the cadre post to
which  such non-Cadre  post ‘is equivalent in stai:us and
responsibilities.' she further submits that as held by the Supreme
court in the case of Royappa: "the making of such declaration is
sine—qua-non of the exercise of power. under sub-rule (1) of Rule 9.

It is not an idle formality which can be dispensed with at the sweet

will of the Goverrnment." The purpose behind such a declaration is to
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gnsure that a memder of ﬁhe 1S is not pushed off te a non—;adre
post thchiis inferior in statué and responSibility to thet
occupied DY him. 5o far as cadre posts are concerned, thelir
hierarchy would be knouh, but non-cadre posts created by the
Governaent would be a stranger in .the hierarchy and that is why
sub-rule (1) requires that be fore appointing a member of the

1a5 to such non=cadre posts, the Government must daclare which
is the cadre post to wnich such non-cadre post 1s equiValent in
status and responsibility SO that the member of the 1a5 uwho is
appointed ﬁO.Such non-cadre post would knou what is the status
and responsibility of his post in terms Of the cadre-post and
whether he is placed in a superior OF equal post OF he 1s brought
down to an inferior post. fis . Ramanioberoi, learned counsel forT
the applicant has strenuously'argued that in the case of the
applicant, the Government had made NO declaration of the equi-

valence in status and reSponsibility of the post to whigh the

- gpplicant was appointed as gecretary, aAIFR. Thereforey yithout

such a daclaration as required under Rule g(1) of the 145 (Pay)
Rules, his pay ought to have bseen fixed under the proviso to
sub-tule (6), 1. his pay cannot be at any time less than uhat
he would have draun had he not been appoinﬁed to a post referred
to under sub-rule(4). AS the applicant was at the time of his
appointment as gecretary, ARIFR, drawing a fixed pay of 7508000/~
his pay should have been Fixed at the same pay of %.8000/- and
gould not in ahy cese be fixed louer than thet pay to R, 7300-7603
in the additional gecretary's scale.

S, Ms. Raman Oberoi,learned éounsel submits that if the
respondents had rejected the applicant's rep:esentation githin e
reaa)nablo tims and not in 1993, or at least 11 months prior to
his superannuation ,he would have sought repatriation to his paref
cadre 8o as to ensure his retirement bene fits in the pay of
5.8000/-. Since the regpondenta had assured him from time to

time that his representations ware under consideration, he

continued in that post drauing- the

louwer salary
than Uhat he was

entitled to,. and such
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this Tribunal in R.K.Takkar vS.

delay on the part of the respondents should, therefore,

being unwarranted_and unjustifiable. She

relies on the following cases:

DB Gandhi VvS- Yol [1992)(2)SCC 3972 and

Uol Vs. Upendra singh (I1m) 1994 SC p.658.

ghe has also submitted that the judgement of

yol & Ors. in OA
e -

1259/94 decided on 19th May,1995 is distinquishable, as

in that case, there was & proper order regarding the

status of the post to whicn ghri Thakkar Wwas deputed,

which is absent in this casef The 1earned counsel for

the applicant has al1s0 cited the case of Sheik Gulam

rRazool who was an IAS pfficer, junior to the applicant.

In the appoint of shri razool, the govt. of India by

order dated 13th April,1994 had fixed his pay at Rs.

8000/~ as personal to him in order to protect his pay as

govt. of 1 & K. The learned counsel

fore) ¥
submits that the applicant,bﬁk&&m@u@a&a should also be

of Rs. 8000/ - (fixed), if necessary, &S

chief Secretary,

given a salary

personal to him, as has been given in the case of Mr.

rRazool.

6. The respondents have filed a reply disputing
the above claims made by the applicant. We have already

dealt with the preliminary objections raised by the

respondents. The respondents contend that the applicant

having accepted the post of Secretary, ARIFR, which

carries the pay scale of Rs. 7300-7600 is estopped from

challenging the said posting of the scale of pay fixed

according to the statute. They have not disputed the

fact that the applicant received pay of Rs. 8000/~ for
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the period 6.5.1987 to 2.4.1991 by virtue of having held
various posts in that grade under the State government
and during the period of his study leave. The} submit
that, these postings were done by the State government

under their ouwn powers, subject tO the condition laid

e A T e

down under Rule 9(1) of the'IﬁS (Pay) pules, which

restricts the number of ex-cadre posts in the scale of

Rs. 8000/- except with the prior approval of the

government Of India. They submit that when he was

appointed on Ccentral government deputation in the post

of Secretary, AAIFR  from z.4.1991 till he retired oON

21.3.1993, the post carried the pay scale of Rs.

Q 7300-7600. Shri K.C.D.Gangwani, learned counsel for the
respondents submits that the proviso to rule 9(8) of 1AS

‘ (Pay) Rules 1954 is notnrelevant in this case. He
E submits that Rule 9(1) does not deal with fixation of
{ pay but deals with declaration of equivalence of posts
\ in status and responsibility to a post specified in
schedule (111). sub-rule (4) of Rule 9 deals with
situations where the State Government concerned or the
Central government in respect of any posts under its
-control is empowered to appointlanﬁmember of the IAS to
. any such post without making such a‘ déclaration, for
sufficient reasons to be recorded in writing. The
learned.counsel submits that this is ﬁot the situation
here. When the applicant was appointed as Secretary,
AAIFR, which is a statutory post under Section 8 of the
gick Industrial Companies (special provisions) Act,
1985, he was aware that he would receive pay as
admissible to an additional Secretary to the Govt. of
India as provided in élguse 3 of the Ministry of
Finance’s notification dated 7.%.1989. Since the
proviso to sub-rule (6) of Rule 9 of the Pay Rules under

P

T
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which the applicant claims the relief aplies in cases
where the declaration of status is not possible, which
is not the case here, the relief as claimed by the
applicant Eannot be granted.

)

7. The learned counsel for fhe respondents also
submitted that the notification appoiqting the applicant
in the cadre of additional Secretary with the pay of
that post 1is in accordance with the panel of 1AS
officers approved by the Appointments committee of the
Cabinet (ACC) where the applicant héd peen placed at the
level of additional Secretary only.and not in the panel
of Secretaries. He, therefore, submits that as
explained 1n the impugned letter dated 1$th June, 1993,
in accordance with the provisions of.IAS (cadre) Rules,
19564, as amended by notification‘dated 20th May,1988,
the applicant’s pay during his deputation in the(Centre
has been correctly fixed, which may, however, be less
than the basic payvthat he would have drawn in the cadre
post in the state which cannot be protected. 1t would

oMey 1AS T
otherwise affect the pay oilofficers who are senior to
him.

8. Learned counsel for the respondents aléo
submits that if the applicant was not satisfied with the
terms and conditions of the post of secretary, AAIFR, he
could have sought'bé%ée repatﬁiatﬁM'to his parent Cadre
which he did not do, and has agitated this matter of pay
fixation in the higher scale only after he superannuated
from the post oﬁ 31.3.1993. As regards the pay of Mr.
Razool, learned counsel for - the respondents has
clarified that the officer had been posted as an pfficer

on Special Duty in the Ministry of welfare against a

¥
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vacant post of Additional secretary and given a salary
of Rs. 8000/~ Ias personal to him. Being an pfficer on
gpecial Buty, the status of the post is not material and
he could be fixed at any post, but in this case the
officer did not.actually join. Therefore, the learned
counsel submits 'that the applicant’s claim for fixation
of salary at Rs . 8000/~ while he was working as
gecretary, AAIFR  has been correctly rejected in

accordance with the rules and law.

9. . We have carefully considered the arguments,
the pleadings and the record in this case. The
applicant has not questioned the fact that although he
was Chief Secretafy in the State of J & K, he was onlﬁkn
the panel of additional Secretary as approved by the
ACC. By the Ministry of Finance, notification dated
22nd April, 1991, the applicaht was informed that he was
being appointed as secretary, AAIFR in fhe pay scale of
Rs. 7300-7600/- w.e.f. %_4.1991,the date on which he
assumed charge. This is aJstatutory post created under
section 8 of the Sick Industrial Companies (special
provision) Act, 1985. Rule 3 of the AAIFR (Conditions
of service of the Secretary and other officers and
Ehployees) Rules,1989 made under the 1985 Act, provides
that the secretary of the Appellate authority shall
receive pay as admissible to an additional Secretary to

the Govt. of India or where an officer of the

Government is appointed on deputation to the Appellate'

authority as gecretary, he shall receive the pay
admissible to such officer while on deputaf&on. Since
the applicant. was deputed to the statutory post of
secretary, AAIFR, which was equivalent to the post of

additional Secretary to the Gth. of India, which was

of
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als& the post approved by the ACC, it cannot be said
that he has been deputed to a lower post carrying a
lower pay, contrary to the provisions of Rule 6 (2) of

the IAS (Cadre) Amendment Rules,1988.

10. We are also unable to agree  with the
arguments advanced by Ms Raman Oberoi, learned counsel
that the pay ought to.be fixéd in terms of the proviso
to Rule 9(6) of the IAS (Pay).Rules only and not .the IAS
Cadre Rules. Both these Fples have to be read-
harmoniously. The declarati&n of equivalence in status
and responsibility of the post specified in Schedule
(111) of Rule 9(1) of the péy rules does not apply in
this case, because as already ‘mentioned above, the
notification dated 22.4.1991 appointing the applicant to
the post of Secretary, AAIFR, which is a statutory post,

itself gives the pay and status of the post to be that

of Additional Secretary inf the pay scale of Rs.

7300-7600/~. Therefore, no. further declaration of
equivalence in status and reéponsibility of the post is
required to be made under Rulé 9(1) of the IAS Pay Rules
when the post itself is created under a Central statute,

namely)the Sick Industiral 'Combanieé (Special

Provisions) Act,1985. In this view of the matter, the

question of recording sufficient reasons for makiné
appointment of any member of the service to any post
without making a declaration of equivalence in status
and responsibility under suﬁ—rule 4 of Rule 9 is also
not applicable in the instant case. wheh the applicant,
an. IAS Officer, therefore, - accepted the post of
Secretary, AAIFR he was very much aware of the status
and pay 8 the post carried i.e. that it was éﬁgéj&;f

Additional Secretary to the Goverﬁment of India.

[
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Accordingly, the claim of théxapplicant for fixation of
his pay under the provisc to Rule 9(6) of the IAS (Pay)
Rules is rejected. 1In the Faéts of this cese, the applicant's
pay has been correctly fixed in terms of the cadre Rules,

as Additional Yecretarye.

11 In the case of Shri Razool, the learned counsel for

the respondents has correctly pointed out that the officer uwes
appointed as an B8fficer on Special Quty and his pay fixed at
%5.8000/- as personal to him, élthough the officer did not
actually-join'the post. In tﬁe prasent case on the othsr hand
the applicant being uwell aware of the status and pay of the

post of the Secretary,AAlFR, joined the post on 3.4.1991 and
continued on that post till his superannuztion on 31.3.93.

alt hough he might have made séveral rebresentations for re-
fixation of his pay, at no time did the applicant submit to ths
respondents that he would like to go back to his post in the
State Government of J & K, if his pay of %.8000/- is not pro-
tacted. ThereFore, having c&ntinued in the post aznd being
fully awsre that he had beenzépproued in the cadre only at the
lgvel of additional Secretary; in the pay scale of %.7300-7600/-,
and received the maximum pay_és~admissible to him in that scale,
his cdaim for fixation cf hiélpay at a higher level cannct De

accepted now. In this connedtion, the judgement of Supreme

Court in quagpa'g case (supgé) is relevant wherein the

Supreme Court had :also declined to ogrant 'any

reiief to the petitioner because He . had accepted the

J%y: appointment of Deputy chairﬁan, Planning Commission,without
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demur when it was offered to him as he thought the post

was of the same rank and carried the same emoluments as

the post of Chief Secretary.

1Z. In the facts and circumstances of the case,
the respondents have not acted contrary to the

provisions of the relevant rules i.e. the IAS (Cadre)

Rules in fixing the pay of the applicant, or in such a

manner as to justify any interference in the impugned
order. Wwe do not also find that the respondents have in
any way deliberétely or in malafide manner delayed the
matter in replying to the applicant’s representations,
and in any case, he being a senior officer#, could have
taken his own advice and decision in time to go back to
the State Government, if he chose to do so. Therefore,
we do not find the other caée law relevant, or any merit

in the application.

18. In the result, the application fails and is
dismissed both on the grounds of limitation and merits.

No order as to costs.
\

MM@” ot

(Smt. Lakshmi Swaminathan) (s. R. Adl e)

Member (J) ' Member (A)




