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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 2339 199 3

DATE OF DECISION.

:^A^xNo.

Shri H,P» Khosla

Ms . Raman Oberpi

.Petitioner

Advocate for the PetitioDer(s)

Versus

UOI a another

Shri K.C.D'» GangvJani

Respondent

Advocate for the Respondcnt(s)

CORAM

The Hon'ble Mr. S.B. Adige, Member (a)

The Hon'ble Mrs. Lakshmi swaminathan, Member (3)

1. To be referred to the Reporter or rwt?

2. Whether it needs to be circulated to other Benches of the "frib^al?

/

(SMT. lakshmi SUAMirJATHAN)
Member (3)
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Central Administrative Tribional
Principal Bench: New Delhi

OA No.2339/93

New Delhi this the ('[f I^ ^ •

Hon'ble Sh. S.R.Adige, Mentoer (A)
Hon'ble Smt. Lakshmi Swaminathan/ Member (J)

Shri M.P.Khosla/ I.A.S.(Retd.)
R/o C-II/19, Bapa Nagar
Zakir Hussain Marg'
New Delhi. ...Applicant.

(By Advocate: Ms Raman Oberoi)

Versus

Union of India through

1. Secretary
Ministry of Personnel/ Public Grievances & Pensions
Government of Inddia

North Block

New Delhi.

2. Secretary
Department of Economic Affairs
Ministry of Finance
North Block

New Delhi. ...Respondents.

(By Advocate: Shri K.C.D.Gangwani)

ORDER

Hon'ble Smt Lakshmi Swaminathan, Member (J)
batch

The applicant, an IAS Officer of 1962/^in the Jammu &

Kashmir Cadre and holding the post of Chief Secretary in the State

Government was appointed as Secretary, Appellate Authority for

Industrial Finance & Reconstruction (AAIFR) on 3.4.1991. He was given

the pay scale of Rs. 7300-7600 as Additional Secretary "Sunder the

Government of India and he has stated that his pay has not been

properly fixed under the I.A.S.(Pay) Rules, 1954. The applicant is

aggrieved by the order passed by the respondents dated 15th June 1993

rejecting his representations dated 21.8.91 and 19.9191 which he has

impugned in this application filed under Section 19 of the

Administrative Tribunals Act, 1985.
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The brief facts of the case iftre as follows;

(a) The applicanit was working as Chief Secretary,Jammu

& Kashmir, in the pay of Rs. 8000/-(Fixed) from June 1987

to May 1988. V/hen he was appointed as Chairman-cum-Managing

Director, J&K Industries till March,1989, this post was
/

equated with the Cadre post of Chief Secretary under Rule

9(1) of the - I.A.S. (Pay) Rules, 1954 and he continued to draw

the same pay. Then the applicant proceeded on study leave

granted by the State Government w.e.f.March,89 to March,91,

before he joined the post of Secretary in AAIFR offered by

the Government of India w.e.f. 3.4.91. The applicant joined

i the post of Secretary, Appellate Authority for Industrial
I ^ .

Finance & Reconstruction^on 3.4.91 and superannuated on the

same position on 31.3.1993. The applicant, therefore, claims

that for about 4 years i.e. from 5.6.87 to 2.4.91, the applicant

has been drawing a salary of Rs. 8000(fixed) whereas after

he joined the post of Secretary, AAIFR, he has been put in

the pay scale of Additional Secretary of Rs. 7300-7600.

(b) The respondents have taken the preliminary objection

that the application is barred by limitation in as much as

rP the posting of the applicant in the pay scale of Rs. 7300-

7600 was made in April, 91 and the applicant joined the post

on 3.4.91. Since the OA has been filed on 29th Oct.,93, they

submit that the same is barred by limitation U/S 21 of the

A.T. Act. They have stated that merely submitting reminders

of the representations does not constitute a fresh cause

of action nor extenfiL the period of limitation as held by

the Supreme Court in S.S.Rathore Vs.State of Punjabj^AIR 1990 SCO P.lojL

(c) Ms Raman Oberoi, learned coiansel of the applicant,

on the other hand, submi't"!S''r' that the application is not

barred by limitation. The representations made by the applicant

dated 21.8.91, 19.9.91,25.10.91 and 5.11.92 against fixation

of his pay in violation of Rule 9 (1) of I.A.S. (Pay)
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Rules, 1954, were finally disposed of by the respondents by order
dated 15th June 1993. The OA being filed in October 1993^^therefore,
was clearly within the limitation. She further submit?s that the
respondents had themselves stated as late as in November 1992 that
the applicant's representations on the subject were in an advanced
stage of consideration and would revert to him in the matter shortly,
till which time, it was stated that " you may kindly bear with us".
Learned counsel of the applicant submits that relying on the words

and assurances held out by the respondents as late as in November
' 1992 that the matter was receiving sympathetic consideration, the

applicant,, being a senior officer ,refrained^ from rushing to the
Tribunal to file the application and did so, soon after the letter

dated 15th June 1993 rejecting his representations. Learned counsel,
therefore, submits that under Section 21 (1) (b) of the
Administrative Tribunals Act, the applications has'been filed within

6 months of the passing of the final order dated 15th June 1993 and

there was no delay at all oh the part of the applicant.

2. Before dealing with the merits of the case, we proceed to

look at the preliminary objections on limiation.

It is^admitted fact that the applicant was posted as
Secretary, AAIFR, under the Government of India in the pay scale of

Rs. 7300-7600 in April 1991 and he joined that post on 3.4.1991. The

applicant made his first representation against his pay fixation in

this post on 21.8.1991. No doubt, he had sent reminders and further
representations to the respondents to consider the matter under the

provisions of the IAS (Pay) Rules, 1954, to protect his salary and to

give him a basic pay of Rs. BOOO^as personal to him against the post
of Secretary, AAIFR with effect from the date he assumed the charge

of that post. No doubt the respondents had issued the letter dated

30.11.92 in which they had requested him t^ bear with them as the

^ matter was under active consideration.^Taking into account the facts
P.
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f the case including the fact that theand circumstances of the case,
t is a senior officer of the Government of

, the lace of it he taken to extend
such assurances cannot^ on the lace ^

••KoH under law, which he would
the period of limitation prescrihed

It is settled law that
iJve been otherwise well aware of.
^ + +.and the period of limitation,nepeated representations cannot extend the per

V State of Punjab (Supra), the Supreme CourtTn RR. Rathore Vs. State_oi —

^^ of action will arise when the representationheld that 'a cause of action w
c^hd reiecting the representation

is made and the order is passed reject! g
such order is made within 6 months after m^ gand when no such orde

iuo cause of action would arise fromthe representation, the cause ^
the date of expiry of 6 months pe
Punjab vs. Gurude^L_Sii^ (1^91 SCC, P.l) &Capt^Jtof^lJ^
;r7oi^JT 1994(3) SC 126)) Ms. Raman Oheroi,learned counse _
for the applicant also submitted that if as finally hel

. . thPv w-re merely considering the applicant'sby the respondents they were merexy
thP basis of the IAS (Cadre) Amendmentrepresentations on the basis

Hules, 19S8 Which were notified on 20th May.lOSB, there was
seed for them to take such a long time to reject the appll-

cant's representations, and they could have very

first representation in August, 1991. Vie are not impressed
by this argument, because If the applicant was aggrieved
ihat the respondents were not responding to his representations
well in time, he could have, filed this application before
the Tribunal within time, which might have incidently also
bad the effect of eliciting a response from the
respondents earlier. Having failed to do so, the applicant
cannot now rely on the reasons given in the rejection letter
to explain his own laches and delay. Therefore, having regard
to section 21(1) (a) S (b) of the A.T.Act, which is a self-
contained Act prescribing the period of limitation in such
cases, this application is beyond the period of limitation
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says ca^ot, therefore, be no« heia

.• above, such assurances cannot bementioned aoove, therefore,

oericd of limitation and the application ,Statutory period ot

liable to be dismissed on this ground alone.
otoceed to deal «ith the application ono We, however, proceea

I

rv^vernment of India, by notification-n,® Ministry of Finance, Government
•1 iqqi aopointed the applicant as

Ma 2/91-F II dated 22nd April 1591 aPP°i"No«4—^/yi ( jT Q A Q1 1 e.

Taa of Rs 7300-7600 W.e.f. 3.4.91 i.e.AATT?n in the pay scale of RS.becreuai-y/ K.S.BainS/ lAb

nId that post in the same pay scale. Ms Raman Oberoi,rpplicant, has sula.itted that the pay Of the
learned counsel ei ^

^ fhp IAS should oe rixeuapplicant as a me e v• n of ^ Rule 9 of
1 1Q64 The relevant portiothe IAS (Pay) Rules, 1954. The

these Rules provides as follows:

9(1) MO member, of Seruice^jf^l\f
a post other than a P°® ^^^Qricerned in respect of
unless the State ^he Central Government m
posts under its uo"tr° ' ^ control as the case may be,
respect of posts un equivalent in
neke a declaration that the s g ified m the
status and responsibility to
said Schedule.

^Kcar- of the Service on
9(2) The pay of a ^^e^^ ^ specified m
appointment to a po oame as he would have been

"lidte'b^n a'Sotredln the post to which
?S'SS'poot is declared equivalent.
9(3) For bl?® iii^inciSJs f ^st'under
post specified in Sehedule 11^^
^aulStiiuy°o-S or controlled by the Government).

. -1 4-V-

SUbSvlcinL.idXJ.y

9(4) Noteuithstanding respect of anythe State =°ber^fSfSStSl Government in
SS'̂ ortl inr^sts 'under its control, may, for
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3u«icie„t reasons to^ rec^^^ '̂ o"^^:

rponS^uf^ to^a post sp^cineea in Scteauie ^
9(5) Ainentoer of the ^ervice which^-fr^aieir^ictU -»„tuTtaaSn
Ste'̂ 'of paf a^ =^"ir^e case of a postthe central «>;orn^nt r" ^ t cr as the
llSer the control of the State ^ post unaet fe
central Government may,
control of the Central « tesponsibilitiesroirrtS^i^rSetermine. ^
9(6, Amember of the ^rvice on a^^ntme^j
^3t referrea ^o r" '(^en prescrit^ shall
any pay or scale °£ teen Ptesoril^, the
flraw where the pay ^rale of pay .prescribed pay and "her exceeding the maximi^
prescribed, such rate ^ E«Y j^ghalf 1=^Ythe scale as ^iXe cSe ney be, by the Central
State Government or as
Government: officer

Ptoviaea that "'̂ ^^^cie^\°5)^3hall Mt at any
under this sub-rule ^and have drawn had he not
time be l^^f referrea to in sub-rule (4).
been appointed to a po

9(7)

^ r-onnsel 4^ the applicant alsopaman Oberoi, learnea oounsel .
•. -• -• • •" H 'L Hon'ble supreme Court in mrSSSEES-"^-celies.on a juaqement of the-Hon ble ^mits that

/ ,A) ire Vl) Learned counsel submits thastate of TamilJiaaui6974 ^ ^ , .
the pay of the applicant could only be fixed under these Ru es^^
cannot be done under the IAS Cadre Sales, as amended ,which . re i
c(.„ by the respondents. She su^its that in ^

h held that if the State Government wants to apposupreme Court has held
f t-he IAS to a non-cadre, post created y

r::: -.——- - '• - rr:
,1. is equivalent m status

V, • such non-Cadre post is ^which sucn ;,s held by the Supreme
^ i.u,.sv- Qnhmits that as neiu ^

•V..;Til-IPS • She further suomii-oresponsibiliti . aeolaration is
• hhP case of Royappa, "the maXingCourt in the cas of Rule 9.

Che exercise of power under sub-rule (1) ofsine-,^ of .

It is not an idle formality which can be d pe
, „ai of the Ooverrnment." The puri.se behind such adeclaration is to
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u A nFf to 3 non""C3dr9
the IftS is not pushed offensuro thet a .enoar , ^^ponslbUxt yto that

,„3t uhich 2°L as oadte posts ate cohoetoed, theia

hieaaaohy uouid ^ 3nd that is uhy i
Gousrhdent uouid e a „„inting a msmbat of the !

, , (11 requlros that before appointing ^3,3 the Governnent nost declare uhxch
ISS to such non-cadre po . ^quiv/alent in ;

• vn Giirh non-cadre post i
^ „ onGt tOWniCn SUCH nunXs the cadre p u nf the

-u--. so that the member of tne
status and responsibxxi status-such non-cadre post uouldKnou what rs the
appointed t ^ aadre-post and 1
and responsibility of his po$ brought

ogF fAs. Raman Oberoi, learnuo cdown to an inferior P • 3. mat in the case of the
the applicant has strenuously argu

- HgH made no declaration or «
1 • mF the Gouernmeno had maceapplicant, the G , thq oost to uhich the

4- tiia and responsibility of
' -bted as secretary, MIFR- Therefore, uithoutapplicant uas appointedsuch a declaration as required under Rule 9(1)

pules, his pay ought to haue been fixed under the Prouis

, (6) i.e. his pay cannot be at any ti^e less than uasub-rule (6), x e • . h to a post referred 1
.n hflri ho not been appoxnted to p >ha uould haue draun had h_ ,

^ (A\ fts tha applioant uas atto under suD-rulB(4). A nf 8QOO/-,
. , nt ^s secretary, AAlFR, drauing a fixed pay of ..8000/ ,sppoint^ent aS ^

his pay should haue 83.7300-1600
dpuld not in any case be fixed louer than
in the Additional Secretary's scale. ^ f 'f the

• T noH rounsel submits that x,13. Psnan OOaroi, earned co^_^ ^qprbsentation uithin a
respondents had ,333, 11 months prior to
reasonable ™ 3,^ ^30! sought repatriation to his pare,
hie ^,3 33,irement benefits in the pay of
cadre so as to ensure assured him from time to
83.8000/-. Since the respondent ppbs iderat ion, he
time that his representations uere under
continued in that post drauing the louer salary

p. than uhat he ujas entitled to,, and such
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art of the respondents should, theretodelay on the part „„justitiable. She
pe vie»ed as being un»arrant .
relies on the foUo«ing cases:

as: OS UOI [1992)(2)3CC 392; andOB eandhi vs. uui
p, MT"! 1994 SC P.658-

UOI vs. upendra Singh (n)

..........

-u ,1 in R-K.Takkar vs. UO^i
^1995 is distinquishable, as

t-hpre was a propeiin that case, Thakkar was deputed,
„r tne post to »hich Shri ThahHar

a The learned counsel for
unlch is absent in this cas .

. r nas also cited the case of
TPS officer, lunior to the applicant.

" . the sovt. of India by
I„ the appoint of Shri Ratool,

•1 ,094 had fixed his pay at

3„„0/- as personalas persona.

cnief secretary, Sovt. o p,
subeits that the applicant,

should also be

eubeits that tne aPP.--.-,

- a salary of Re. 8000/- (fixed),given a sal y

1 to hie, as has been givpersonal to nn",

Razool.

a reply disputing3, The respondents have filed
Tyrant We have already

a -nao. made by the applicant,the above claim raised by the
•-.h the preliminary objections raiseddealt with applicant

^ nespondents contend that the apprespondents.

.Pd the post of secretary, AAIFR,having accep _ pctooped from
1 nf 'rs 7300-7600 is estoppea

carries the pay sea e fiy,e<i
. , the said posting or the scale of Pchallenging the .ai P a.^outed the

3. „ the statute. They have not dispute
according

ii'rant received pay offact that the appUcaht
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various posts in that grade under the State Soverneent
and during the period oh his studv ieaue. The, suhoit

j Kw +-hp Stat8 Governinent
^^ci-inos were done by tnethat, these postings

, • <- -t-n thp condition laid
under their o«n po»ers, subject
.e.n under Puie ,(t) o-he "S (Pay, Pn-s. »hiO
eestricts the nueber of ea-cadre posts in the scaie o

, „Tth the prior approval of the
Rs. 8000/- except with

. Tnrlia They submit that , when he wasGovernment of India. iney

V. n rpntral Government deputation in the postappointed on Central uov
f X 4 1991 till he retired onof secretary, AAIFR from 3.4.1991

net carried the pay scale of Rs.31.3.1993, the post carr
iparned counsel for the7300-7600. Shri K.C.0.Gang.an1, loarned

S it. that the proviso to Rule 9(6) of I«Srespondents submits that tne p

(Pa,) Rules lOSa is not relevant in this case. He
subbits that Rule 9(1) does not deal -ith fixation of
pa, but deals uith declaration of eguivalence of posts

and responsibilit, to a post specified m
1 ^1 nf Rule 9 deals withschedule (in). sub-rule (4) of

situations Rhere the State Oovernbent concerned or the
central Oovern.ent in respect of an, posts under its
control is e.po.ered to appoint amfreober o, the IAS to
an, such post .ithout baking such a declaration,

kn kprnrded in writing. Thesufficient reasons to be recorded
joarned counsel subeits that this is not the situation
here. Hhen the applicant «as appointed as Secretar,,

1.- k ic p "Statutory post under Section 8 ofAAIFR, which is a statuco y
•vso. r<^nprial Provisions) Act,

Sick Industrial Companies (Special

7,85. he «as a-are that he .ould receive pa, as
adbissible to an Additional Secretary to the Sovt. of

^ in Clause 3 of the Ministry ofIndia as provided m clause
j 7 3 1989 Since thenni-i f 1cation datedFinance s noriTicduiuu

To nf Rule 9 of the Pay Rules underproviso to sub-rule ( )



o

V

\o

claims the relief aplies in caseswhich the applicant claims

where the declaration of status is not possible,
i. not the case here, the relief as claimed hy the
applicant cannot be granted.

7. The learned counsel for the respondents also
subhitted that the notification appointing the applicant
in the cadre of additional Secretary -ith the pay of
that post is in accordance .ith the panel of
Officers approved by the hppoint.ents Co.pittee of the
Cabinet (PCC) uhere the applicant had been placed
level of ftdditional Secretary only and not in the panel

HP therefore, submits that asof Secretaries. He, tner«i

explained in the iepugned letter dated ISth June,1993,
in accordance .ith the provisions of ISS (Cadre) Rules,
1,564, as aeended by notification dated 20th «ay,1988,
the applicant's pay during his deputation in the Centre
has been correctly fixed, Rhich .ay, ho.ever, be less
than the basic pay that he »ould have dra.n in the cadre
post in the state ehich ca^^ be^r^»cted. It -ould
otherwise affect the pay of^officers who are senior to
him.

\

8, Learned counsel for the respondents also

sub.its that if the applicant was not satisfied with the
ter.s and conditions of the post of Secretary, nhlFR, he
could have sought repatriatltd. to his parent Cadre
which he did not do. and has agitated this .atter of pay
fixation in the higher scale only after he superannuated
fro. the post on 31.3.1993. «s regards the pay of Hr.
Razool, learned counsel for the respondents has
clarified that the officer had been posted as an Officer
on special Outy in the Ministry of welfare against a
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vacant post of Additional Secretary and given a
pa. 8000/- as persona, to Pi.- Being an efUcer on

Special .oty, tne states o, tPe post is not material an
ne conld be fixed at any post, but in this

ioin Therefore, the learneofficer did not actually 3 • ^ ^
a- 4-'c riaim for fixation

counsel subpits that the applicant
at Rs 8000/- "Pile he «as -orking asof salary at Ks.

has been correctly rejectedSecretary, AAIFR

.n-4-h the rules and,law.accordance with tne

, „e have carefully considered the arguments,

the pleadings and the record m this
, applidant has not duestioned the fact that although he

.as Chief secretary in the State of : . K, he .as only^n
the panel of Additional Secretary as approved by the

Bv the Ministry of Finance, notification dated
gg„d Aprii.tSSl. the applicant .as informed that he .as

• as Secretary, AAIFR in the pay scale ofbeing appointed as Secreia y,
f X 4 1991 the date on which heRS. 7300-7600/- w.e.f. 3.4.1991,en

. . . This is a statutory post created underassumed charge. This is a

section 8 of the Sick Industrial CoMpanies (Special
- provision, Act, ISSS. Rule 3of the AAIFR (Conditions

of service of the Secretary and other officers and
feloyees) Rules,lR8g »ade under the 198S Act provides
that the secretary of the Appellate Authority shall
neceive pay as admissible to an Additional Secretary to
the Govt. of India or .here an officer of
sovernnent is appointed on deputation to the Appellate
Authority as Secretary, he shall receive
admissible to such officer .hile on deputation. Since
the applicant, .as deputed to the statutory post of
secretary, AAIFR, .hich .as equivalent to the post of

4-p,rs rnut nf India, which was
„ Additional secretary to the Govt.
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als(^ the post approved by the ACC, it cannot be said

that he has been deputed to a lower post' carrying a

lower pay, contrary to the provisions of Rule 6 (2) of

the IAS (Cadre) Amendment Rules,1988.

10. We are also unable to agree ' with the

arguments advanced by Ms Raman Oberoi, learned counsel

that the pay ought to be fixed in terms of the proviso

to Rule 9,(6) of the IAS (Pay) Rules only and not.the lAS'

Cadre Rules. Both these rules have to be read-

harmoniously. The declaration of equivalence in status

and responsibility of the post specified in Schedule

(III) of Rule 9(1) of the pay rules does not apply in

this case, because as already mentioned above, the

notification dated 22.4.1991 appointing the applicant to

the post of Secretary, AAIFR, which is a statutory post,

itself gives the pay and status of the post to be that

of Additional Secretary in • the pay scale of Rs.

7300-7600/-. Therefore, no. further declaration' of

equivalence in status and responsibility of the post is

required to be made under Rule 9(1) of the IAS Pay Rules

when the post itself is created under a Central statute^

namely^the Sick Industiral Companies (Special

Provisions) Act,1985. In this view of the matter, the

question of recording sufficient reasons for making

appointment of any member of the service to any post

without making a declaration of equivalence in status

and responsibility under sub-rule 4 of Rule 9 is also

not applicable in the instant case. When the applicant^

on.IAS Officer, therefore, • accepted the post of

Secretary, AAIFR he was very much aware of the status

and pay the post carried i.e. that it was of

Additional Secretary to the Government of India.
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Accordingly, the claim of the,applicant for fixation of

his pay under the proviso to Rule 9(6) of the IAS (Pay)

_ Rules is rejected • In the facts of this case , the applicant s

pay has been correctly fixed in terms of the cadre Rules,

as Additional Secretary. :

In the case of '3hri Razool, the learned counsel for

the respondents has correctly pointed out that the officer uas

appointed as an Sfficer on Special Duty and his pay fixed at

id.8000/- as personal to him, although the officer did not

actually join the post. In the present caseron the other hand

the applicant being uell auare of the status .and pay of the

post of the Secre t a r y»A AIFR, -joined the post on 3.4,l99l and

continued on that post till his superannuation on 31.3.93,

Although he might have made several representations for re-

fixation of his pay, at no time did the applicant submit to the

respondents that he would like to go back to his post in the

State Government of 3 & Kj if his pay of Rs.SOOO/- is not pro

tected, Therefore, having continued in the post and being

fully aware that he had been .approved in the cadre only at the

level of Additional Secretary, in the pay scale of Ps, 7300-7 500/-,

and received the maximum pay as admissible to him in that scale,

his ciaim for fixation of his pay at a higher level cannot be

accepted now. In this connection, the judgement of Supreme

Court in Royappa's case (supra) is relevant wherein the

Supreme Court had .-also declined to grant any

relief to the petitioner because he .j had accepted the

appointment of Deputy Chairman, Planning Commission,without

IT
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demur when it was offered to him as he thought the post
was of the same rank and carried the same emoluments as

the post of Chief Secretary.

12.. In the facts and circumstances of the case,

the respondents have not acted contrary to the
provisions of the relevant rules i.e. the IAS (Cadre)
Rules in fixing the pay of the applicant, or in such a

manner as to justify any interference in the impugned

order. We do not also find that the respondents have in

any way deliberately or in malafide manner delayed the
matter in replying to the applicant's representations,

^ and in any case, he being a senior officer^, could have
taken his own advice and decision in time to go back to

the State Government, if he chose to do so. Therefore,

we do not find the other case law relevant, or any merit

in the application.

IS. In the result, the application fails and is

dismissed both on the grounds of limitation and merits.

No order as to costs.
\

(Smt. Lakshmi Swaitiinathan) (S.R.Adi^e)
«e.ber (J)


