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HQN'BLE I»1R. 3.P. SHARWA, PlEWBER (3)

HON'BLEflR. B.K. SINGH, I«1EWBlR (aJi

Shri Doginder Singh,
s/o Shri Rishi Chand,
Resident of Plohalla Mehlo,
Village Hadaupur Khader,
P.O. Badarpur,
Neu Oelhi~1lO 044.

(By Adv/ocate Shri T.C, Aggarual)

Applicant

Secretary to the Govt. of India,
flinistry cf Information and Broadcasting,
Shastri Bhauan,
Neu Dslhi-110 001.

Chief Engineer, Level I,
Civil Constructijn Wing,
Directorate General,
All India Radio,
P.T . I. Building,
Parliament Street,
Neu Delhi-110 001.

3. Shri C.P, Sharma,
Assistant Engineer in
Civil Construction Wing,
through Respondent No. 2

(By Advocate ; None)
... Respondents

ORDER

Hon'ble l*lr. 3.P. Sharma. Member (3

Tha applicant filed G.A. No. 569/91 challenging
his termination by the flemo dated 7.9.1990 from the oost of

Workman Driver. That O.A. uas decided by the Principal Bench

by its order dated 24.1.1992 and the order of termination

uas set aside with the direction to the respondents to

reinstate the applic-.nt in service. By the said judgement,
a liberty uas given to the respondents to take action

against the applicant in accordance uith the lau in respect
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of any spacific misconduct. Uhen the said direction

yas not complied uith the applicant filed flP No. 1185/92

uhich uas disposed of by tht order dated 4.12.1992 by the

Principal Bench holding that the applicant is aggrieved by

the decision of the respondents he cannot seek redress by

filing an PIP. The applicant, therefore, filed the present

application in Danuary 1993 in uhich he claimed another

direction to respondents tj resinstate him retrospectively

uith effect from the date of termination i.e. 7.9.1990

uith back wages and examplory cost. He has also prayed

for further direction to regularise the applicant in his

appointment claiming regular wages of Driver en the basis

of Equal pay for Equal uork. The applicant subsequently

filed the amended D.A. in uhich he prayed for the grant of

the relief that the Plemo dated 9.4.1992 be quashed uith the

direction to the respondents to reinstate the applicant

retrospectively from the date of termination of his

service i.e. 7.9.1990 uith back wages.

A notice uas issued to the respondents uho contested

the application and took the stand that the present appli

cation is barred by principal of res judicata. He has

further stated that pursuant to the direction issued in

U.M. No. 596/91 in the order datdd 24.1.1992 the applicant
uas asked to appear in the trade test/intervieu but the

applicant could not qualify the trade test/intervioy ard
could not be appointed as flotor Driver. Since tta case of
the applicant uas duly considered by the DPC and the DP;
did not reoo»,™nnd tt. c.a. of ths applicant far appoinfn.nt
and the applicant, tharafora, has no casa. tha sa„,e ba

dismissed.
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Uo have heard the learned cauneel for the applicant

Shri T.C. Aggarual and none appeared for the respondents,

Ue have gone through the pleadings of the parties and

proceeded to decide the case on merits. The case of the

applicant is that the applicant uas duly appointed by the

Executive Engineer by selection through Employment Exchange

out of four candidates. The applicant has also placed

reliance on a letter issued by the Executive Engineer to

Assistant Engineer, Shri C.P, Sharma on 10.9.1990 uhare

it is mentioned that the applicant has successfully driven

in hill area alonguith the AE(e). The preliminary objection

of the respondent that the application is barred by the

principis' res judicata has no basis. In fact in the

earlier application the order assailed uas of 7.9.1990

wherein it was stated that services are no more required

as he uas not having experience of hilly areas and further

his behaviour uas not fjund satisfactory. This order uas

quashed uith the direction to the respondents to reinstate

the applicant in service uithin a period of two months

from the date of communication of the order. The order

Was passed in the earlier 0,A. No. 596/91 as already

stated on 24.1.1992. The Tribunal in that case observed

that this order of termination attached stigma to the

applicant and has been passed without giving him an

opportunity to defend himself. The respondents, therefore

has no alternative but to reinstate the applicant and

after serving the showcause notice regarding his mis

behaviour or lacking in the experience could have proceeded

according to lau. That has not been done. The aoplicant,

therefore, filed MP No. 1185/92 which uas disposed of on

4.12.1992 by the Bench observing that flP is not maintainable
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as a different cause of action has arisen on the basis of

the impugned order passed by the respondents. The impugned

order is dated 9.4.1992. That order directed the applicant

to produce certain docjments such as driving licence^

qualification certificate and experience etc. but the

applicant has failed to produce these required documents.

Thus, it is held that the present application is maintainable

and has to be decided on merit.

The learned counsel for the applicant during the

course of arguments did not press the reliaf of being

reinstated in service from 7.9.199Q uith back uages.

Obviously, this relief could not be allowed because in the

earlier O.A. filed by the applicant the Tribunal ordered

for non-paymont of back wages and only directed the

respondents to reinstate the applicant within a period of

two months from the date of communication of the order.

The only relief pressed is that the applicant is to be

r«ihstated in service as directed by the Tribunal earlier

and the respondentis cannot pass another order to the effect

that the applicant did not possess the requisite qualifications

The applicant has already been selected on the basis of that

selection dated 20.7.19J9. He was also transferred to lammu

alongwith Jeep No. OOA-9438, The Executive Engineer vide

letter dated 10.9.1990 (Annexure AIIl) and by a further

order dated 11.9.1990 (Annexure A V) allowed the applicant

to be taken in service. In view of these facts a fresh D.P.C,

was not renuired to screen the applicant for appointment as
.. i. ^ mentIt was not a fresh appoint; but only continuation of an earlier

appointment given to the application after selection on

20.7.19b9. In the defence taken in the earlier O.A. the stand

of the respondents has been that the applicant cannot be
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regqlarised as he had not campleted 240 days of service in

each of the tuj years. It uas not stated therein that the

applicant is not qualified. The letter of the Executive

Engineer of September, 1990 (Annexure A III) clearly goes
to show that the applir ant has driven vehicles in hilly

areas alonguith AE (E). The police verification of tte

applicant has also been completed (Annexure A lO), In view

of the above facts the impugned order that the applicant did

not furnish the documents regarding his qualification does

not go to show the bonafida nature.In the counter filed by

the respondents, it is admitted that he has completed 411

days in 13 months and 17 days. The respondents have averred

that the applicant cannot be regularised in his appointment

because muster roll staff is purely of casual nature as per

rules laid doun in Para 26.01 of CPJD \lal. III. If he

had completed 411 days from 20.7.19B9 to 31.10.1990 it (Joes

not appear hou the applicant had not completed 240 days

in a year. Further in the reply it is stated that the

applicant could not qualify the trade test/intervieo and

Could not be appointed as Motor Driver. Houever, it is not

fetated th'it the applicant did not furnish the requisite

documents required to be filled by the applicant. In the

letter sent to the applicant on 3.3.1992 he uas only directed

to appear only for intervieu on 17.3.1992 and no particular

document was called from him. The contention of the respondents

that the applicant is ndb having the requisite experience
to

cannot be accepted. The applicant has no^u be oiven a fresh

appointment as said earlier but has tc^restoredto his original
position of employment given to him on 20.7.1989 under the

direction of the Tribunal where it was ordered that the

applicant be reinstated within two months from the date of

communication of the order in the aforesaid O.A.No. 596/91.
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Ths respondents) thersfore, havB totally erred in nrot giving

effect to the order. Alonguith the rejoinder the applicant

has also filed a statement shouinp the strength of vacancy

position in Group 'C' post in !*lotor Driver cadre as on

31.12.1991 and there 71 vacant posts. The learnedcounsel

for the applicant has also placed reliance on the decision

inCivil Appeal No. 3819/89 Shri Krishna Singhand others

Vs. Union of India and others. The Hon'ble Supreme Court

held in this raportad case, when a person is promoted to a

post on regular post his promotion cannot be again subjected

to scrutiny by another DPC.

In vieu of the above facts and circumstances the

application is alloued and the impugned order dated 9.4.1992

is set aside and the resondents are directed to reinstate the

applicant within two months from the date of communication of

this order on the post of Driver reserving their riohts to

proceed against the applicant departmentally in view of the

directions issued in the earlier J.A. No, 596/91 by the

judgement dated 4.12.1992. In the circuretances the

Parties to bear their own costs.

(B.S^ Singh)
1*1 e mb 9r ( )

♦fjittal*

(3.P. Sharma)
l*lember (3)




