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New Gelhi this the 3th Day of November, 1993,

THE HON'BLE vice V.C.
THE HON'BLc MR. 3.3, H3GDE,

i. Sh. Jam ail Singh,
Constable

3/0 Sh.Mohincbr 3ingh,
Quarter No.G/47,Type-I,
Police Colony,Mo del Town,
1^1 hi-110009

(By Advocate Wfeitimi Mittal,proxy
Counsel for 3h,»Mitr^ al, coun sel for
the applicant)

\fersus

, The Commissioner of Police,
Police He adc|uarters, I.P.Estate,

>^pl leant

.... Bespondents

order

(Hon'ble Sh. N.7.Krishnan, Vice Chairman(-3

The applicant is a constable in the

Delhi Police, Disciplinary proceeding's^ initiated

against him for remaining willfully and unauthorisedly
The

absent from duty for a period of 37-days./^i sciplinary

authority, vide orcfer dated 29-7-9iC-^nexure ^-3),

imposed the penalty of dismissal from service after

agreeing with the findings of the Enquiry Officer,

^peal filed by the applicant was dismissed vide order :

dated 15. il.9l(.4nne xure .'*-5). The applicant then
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preferred a mercy application to the Commissioner of

Police which has be^n disposed of by the rtone xure ^-7

dated 25-9-92. Having considered the facts of the case,

the Commissioner of Police (Respondent No.i) reduced the

penalty to forfeiture of approved service for five years

and that this penalty should runconcurrently with

the e arlier one.

viggrieved by the irqpugned orcbrs ^ne xure rt-3,

/imn^iXure-D and Ainexure-T this 0.^ has been file for

the foliovdng direction;-

a- This Hon'bls Tribunal may be pie ased to
declare that the enquiry ,jroceedings are
vitiated illegal, arbitrary and contrary
to law and in violation of princi^l-s of
natural justice and Rules and the
consequential proceedings as well as
dismissal orders passed by the disciplinary
authority, appellate authority and the
Comiiissioner of Police are liable to be
quashed and set aside.

b-This Hon'ble Tribunal may further be
pleaded to direct the re sponcbnts to fix
the salary of the applicant in accordance
with tne i^les ana also to pay the
arrears to the applicant and reinstate the
applicant from the beginning of the enquiry
proceedings and pay the consequential benefits

Wfe have heard the learned counsel for

the applicant. The disciplinary proceedings have been

challenged on a number of grounds. It is alleged that

the enquiry officer acted as the complainant

prosecutor and judge. He also cross-examineu, witnesses
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Vfe notice that the main charge against the

applicant is for remaining unauthorizedly absent

for the periods 24.1.90 to 28.2,90(37-days),

ih.5.90 to 25.7.90(2 months, iO days) 22.8.90

(one day) ii.9.90 to i5.,9.90 (4 days) and from

23.10.90 onwards till 7.1.91, when a decision

(Annexure iv-i) was taken to initiate a departmental

Enquiry .-The applicant admits in para 4.2 of the

O.A. that he was absent for 38 days. He states

that he he fHe d medical certificate of his ov-.n

illness and sons illness(Para 4.5). There is no

avernment that he ^jplied for le ave in ^time and

sought sanction. He states that this was

appreciated only by the Commissioner of Police,

who too, nevertheless chose to impose a severe

penalty.

find that the respondent , Commissioner

of police^ has mode the following observation before

reducing the penalty:-

" I have carefully gone through the revision
petition add other relevant documents available on
record. The petitoner was relieved to join iuty at
I.G, I,Airport on 23.i,9C but he did not report
and absented himself unauthorisedly for a period of
3 5 days and he reportec* on ^,2.90. He again
proceeded on 6 days C.L. wrth 3 days permission
w.e.f. 6,5.90 and v^as due back on 15.5,90 but he
did not turn up and remained absent, spite
ackhowledging absentee notices; he did not join
duty. He resumed his duty on 24/25.7,90 after
^seiiiting himself for a period of 2 months iO days.

He again absented himself w.e.f. 22.cs.90 and
res'imed his duty on the same day after absenting
for iC days and monutes. He again absented



CP
himself on the same day and absented for a period of
98 days 19 hours. This is a horriblie conduct of a
member o disciplined force v,ho has also contravened
rule 19(5) of Ci.C.3, (Leave ) 8ules,i972 and 3,0.No, III
Besides this, his past record shows that he earlier remained
absent wilfully and unauthorisedly on 16 different
occasions for which he was awarded major/minor
punishments. He should havenarrated his problems to
hissuperiors that his son is a patient of Polio and
should have got his leave sanctioned instead of
remaining absent un authorisedly at his will .There is
nothing in O.B, file that he applied for leave and
was refused the same. In case he was ill, he should
have obtained prior permission to avail the medical rest
at his borne asprovided in rule 19(5) of C.d.3.(Le ave)
Rules, 1972. He thus availed the rest at his ovn and
thereby contravened the rule s/instruc tions issued on
the subject.

Be that as it may keeping in view his personal
problems relating tb his son's illnes-, I am inclined
to take a lenient view and the punishment awarded to
him vide order No.4646-4700/H.iP(p) P-1,dated 29.7.91
is reduced to that of forefeiture of his five years
approved service permanently, .f\s regards currency of
this punishment, it will run concurrently with previous
one. The period between dismissal to re-instatement may
be treated as leave of kind due,"

The learned counsel for the applicant admits

that there were ^ells of unifchorised absence though.

according to her, the applicant v^as not willfully

absent but it was due to circumstances beyond his

control^

In the light of the observations of the

Commissioner of Police and the avernments in theO.

view that
vie are of th^, the alleged irregularities in the enquiry

are hardly material,bec ause the applicant remained

un authorisedly absent from duty .He might have had

good reasons for his absence, but ,as observed by the

respondan t ,he should have applied for leave,on time,

beirg a member of a disciplined force. The highest
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authority ii the departaient has considered the

case and ultimately reduced the penalty to

forefeiure of his five years 4)proved service

pe rm ane n tly.

8, In the circumstances, vje are of the view

that the applicant has no case that he was not

guilty at all. Therefore, he invited a penalty,

Vfe have no reason to interfere with the quantian

of penalty. We,there fore, find no merit in the

O.H, It is liable to be dismissed at the

admission stage.

9, The learned counsel for the applicant submits

that the penalty given to the applicant by the

Co-nmissiober of Police is still very harsh*

make it cl^ar that this order will not prevent the

applicant from making one more representation to

the Commissioner of Police in the matter of

reduction of punishment, if so advised.

10. The learned counsel for the applicant points

out that the pay of the applicant has not been fixed

properly after his reinstatement. Vfe are of the view,

that in this reject, the applicant ^ould first make

a representation to the Department in accordance with



law specifically stating his grievance and seek

remedy. It is only after h® exhausts this remeay

that he can agitate the matter before us.

li, . The O.A, is dismissed vdth the above

direction s.

( 3 .S.Hegde ) (N. V. Krishnan)

Member( J) Vice Ghairman(.-ly


