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CENTRhL ADMIMSTRhTIUE TRIBUNhL

PRINCIPAL BENCH
NEU DELHI

0.A.No.2234/93

Neu Delhi, this the 30th d,ay of September, 1994.

HON'BLE 5HRI P.T.THIRUUENGADAi*! MEI^BER(A)

Shri Anand Parkash Qanungo
Asstt. Contrciller of St roes(Retd,)
COFMCiU, Tilak Bridge, Neu Delhi.

r/o C-e/SO, Laurance Road,
Keshav Puram, Delhi-35.

(By Shri RK Kamal, Advocate uith
Shri S.K.Gupt9, Advocate.

Union of India, through;

1, General Manager,
Northern Railways
Qaroda House,
Neu Jelhi-1.

2, Chief Personnel Officer
Northern Railways,
Baroda House,
Neu Delhi-I .

3, Chief Adm, Officer(P)
Central Organisation for
Modernisation of Uorkshops,
Indian Railways,
Tilak Bridge,
New Delhi.

(By jhri R.L.Dhawan, Advocate)

•. Appl icant

.Respondents.

ORDER (BRAU

HON«BLESHRI P .1 .THIRUVENGADAM MEMBER (A'

The applicant was working as Senior

Clerk in the Northern Railway in the office

of the Controller of Stores. He uas sent on

temporary transfer to COFMDU at Tilak Bridge.

It is admitted that COFMOU is a temporary railway

organisation with no regular cadre of its own.

The applicant joined this organisation in 1979

and was given promotions ahead of what he would

have obtained in his parent cadre. The respective

dates of promotions in COFMOU and in parent cadre

are given under--



Date of Promotion

Regular basis on
Northern Railway
(under NBR)

Head Clerk
Ite.425-700(RS)
te.l400-2300(RP5)

Asstt. Supdt.
fe.550-750 (RS)
Rs.1600-2660 (RPS)

Supdt. fb.700-900(5)
Rs.2000-3200 (RPS)

ACOS (Group B)
Rj.2000-3500 (RPS)

2-11-81

28-10-87

1-5-90

Purely on adhoc
basis in COFI^OU

15-1-80

19-12-81

7-6-93

6-11-90

The applicant retired on superannuation on

31-3-92 as Assistant Controller of Stores.

2. As regards pay fixation as ACOS, respondents •'

have produced Annexure R-II and it is their

averment that this pay fixation has been based

on relevant Railway Board's instructions

dated 31-12-85 Annexure R.I, As per the

details shown at Annexure R.II the applicant

was fixed at Rs.2525 plus 150 personal pay

with effect from 21-11-90 and at R5.260D plus

75 rupees personal pay with effect from

1-11-91. These fixations are not disputed.

3. However, the main dispute is with regard

to the calculation of emoluments verage pay

for the purpose of settlement benefits. It

is the contention of the respondents that for

settlement benefit the pay to be reckoned is

that pay which the applicant would have drawn

in Northern Railway had he continued there and not
^ contention

the onOxBhich he had drawn in CCFMOU, But it is the /



•f th« appllMnt that th« ealoulation for

wtivanaAt bsiiafita shoulil hava baan baaad an

tha actual pay drawn in CDFflOW Organiaatian.

4« 4t tha tlna af arguaant it waa agraad that

thia ia tha liaitad iaaua on uhioh tha raliaf

ia aayght* Tha laarnad aounaal for tha

applicant rafatcad to pagaa 14 and 15 of tha

Ob in which a dociaion fraa Railway 8aard

was sought on tha aaaa iaaua, though with

rafaranoa to anothar eaaa. Tha ralavant

eorraapondanca batwaan tha Northarn Railway

and tha Railway Board ara rapraduoad aa wndar:*

No,C(RCP)in-e3 RC8/5*B Oatad 1»8*1§86

Tha innaral Planagar
Northarn Railway, Naw Oalhi

(f)

Subj Paynant of OCRU to bhri
Sa!:'/ afficiating«EN/hTP, NOW Qalhi. "

M *afar to your Railway's 0.0* lattar
ta Shri VKRao saving olarifiaation whathar tha
of^thI"nTo**^ ®«"a*>f»ction wingof tha fiTP can ba takan inta aocaunt far tha
purpoaa af panaio^ry banafita. Aa par Rula 501
af tha hdRual of Railway Panaion Rulaa anolunanta
for pensionary banafita shall naan tha pay ^
tlAZ fr 2003(21) R-H. Rula 2003{2l)R.ndafinaa tha pay aa tha aaount which tha anplma
SrJfM!?? ^ •• ? »"baUntiwa or
iT fw '''® indication ia avdilablain thaaa Rule a which debar a the reckoning of tha
pay drawn by tha aaployaa against a wark eharoad
post before ratiraaent for panaionary banafita.

K Shri Arora nay.
r?*' dacidad accordingly unlaoa thara imtnat can b? iuotS* wS5

si-k'Jii.rSrd'p";""""
•d/- K Saahaoayi

Oy.Diractor, eatt(R) II
Rly Board

-X-'X-

Northarn Railway

"0.724 E/l534/£iilA

Tha Sacratary/Catt
Railway Board
Now Delhi

Headquarter a ®ffici
Bar oda Heuaa
Now Delhi

dated let Awg 19B<
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tttbs payMnt of OCRG to Shri RL Arora
Ex-officiating 4EN/RTR Mao Oaihi

Rafs Board* a lattar No.E(RCP)llX-83 RE8/5HI
datad ua.1986.

In youc lattar undar rafaranca it Maa baan
aantionad that Rula 2003(21) R-Il dafinaa ttia piy
as tha aaaunt iiHicb tha aaployaa draws nontbiy as
a pay in tha aubstantiva or officiating oapaaity.
It aay, tharafora ba pointad out that Shri R»L«Arora
was working as ACN/RTP on adhoo basis and not in
officiating capacity. Ttiara wara aany aanier to
hia who wara working in lawar grada in tha Gpan Lina
though balonging to tha oadra in which Shri R.L.Aircra
had hia lian. If Shri Arora is paid panaionary bans fit
on tha last pay drawn it will eraata an anaaaloua
situation and thara will ba claina avan for tha
aarving amplc^aea in tha aaaa cadre for NBR or
proforna fixation.

It is therafora, raquastad that this anonaly
nay kindly ba brought to tha natiea af tha Beard
and the natter gat raviawad and inatructiona
connunicatad to this Railway early.

So/——-
for General (Ranager.

—XX—

Ne.C(RCP) IlI-63MC8/5-e Maw Balhi datad 18.9,198€

Tha General Manager
Nartharn Railway
Maw Oalhi.

Subt paynant af DCR6 to Shri R L Araca
Ex-officdating AER/MTP Haw Oalhi

Rafs Your affiea lattar No.724 E/1S34/CiiiA
datad let Aug 1986.

Tha argunanta put forth in your lattar, rafsrrad
to abawa are not correct. Claina regarding issue af
NBR and panaionary benefits are govarnad by different
eats of rules. The question af the aeniora olaining
NBR daea not arise as NBR benefits are given only
whan a junior is pronotad in hia own oadra on regular
basis and not outside his caora. Apart fron this,
the pay drawn in an officiating capacity, avan an
ad-hoc basis, has to ba taken into account for
couting retirwRont bane fits. In view of thia,
the decision regarding counting tha last pay drawn
by Shri Arora in tha RTP already conveyed wide
Board* e letter af oven nunber datad 1.6.1986 will
atand. The payaent of OCRG and panaionary benefit
to Shri Arora may please be arranged urgently and
a report sent to this office.

Sd/-K.Sa8haaayi
Oy.Oireotor, Catt(R)II
Rly Board.

... .5



y

(W
Thus, it is ths contention of the applicant tffet

I*1TP and COmClUl being similar temporary organisations

the issue already stands settled uith the

interpretaticn given by the Railway Ministry.

Actually, copies of the above letters were also

circulated by Northern Railway Headquarters office

on 22-8-87 to all the subordinate units (Annexure

A.3 to OA) for keeping in view while arranging

settlement dues of the employees retired under

the circumstances explained therein.

5. The learned counsel for the respondents

however, argued that as per rule 49 of the Railway

Services (Pension Rules) 1993, the expression

'emoluments' is defined as underS-

"Rule 49. Emolumentsi The expression

(a)"emoluments" for the purpose of calculating

various retirement and death benefits, means

• the basic pay as defined in clause (i)

of rule 1303 of the Code which a railway

servant was receiving immediately before

his retirement or on the date of his death:

Provided that the stagnation increment shall

be treated as emoluments for calculation of

retirement benefits..."

The above rule draws reference to the definition

of basic pay as defined in clause (i) of the rule

1303 in the Establishment Code (1987 Edition). The

relevant rule 1303 reads as under:-

«1303(F.R.9) (2l)(a) Pay- Pay means the

amount drawn monthly by a Government servant

asJ -

(i) the pay other than special pay or pay

granted in view of his personal qualifications,

which has been sanctioned for a post held by

him substant ively or in an officiating capacity

or to which he is entitled by reason of ^,^3

position in a cadrej

(i i)
(iii) " .



n
It was arguad by tha laarntd caunaal for tha

raapondanta that pay aa dafinad in tula 1303

pan only ba tha pay to which the applicant ia

entitled by reason of his poaitien in a cadre

and tha adhoc banoPita in C0rp(f3y oannob count*

6* However* a reading of rule 1303 of Latabiiahmant

Codf,quoted aupra* would bring out that tha pay

which tna anpleyaa waa drawing even in an affieiating

capacity has to ba taken into account* It ia not

disputed that the post in ia alao a poet

in tha Railway Qapartoant and tha applicant woe

working aa ACOS on adhoc baaia at the tine of

ratiramant. Hence tc deny hin tha officiating pay

for calculation of aattlaaent benefits by inwiAcing

tha axpraaaion "the pay to which ha ia entitled

by reason of hia position in a cadre" ia not fair.

Reckoning of tha pay with refaranca to the cadre

antitlanant nay ba nacaaaary in cases like where

a parson ia on deputation and in tkic case tha

reaponaanta have avarrad that the applicant was

only on trenafar and not on deputation.

7* The above interpretation gate corroborated

by tha note 6 under rule 49 af tha Pension Rulaa$-

"Note 6. Pay drawn by a railway servant while

an faraign aarviea shall not ba treated aa

•••^•'•anta* but tha pay which Im would have

drawn under the Railway^ had ha not bean on

foreign service shall alone ba treated aa

aaeluaanta".

Thus* this note 6 specifically axcludaa the pay
drawn by a railway servant while on foreign aarviea*

A perusal of all other notes* namely note 1 ta

note 8 under Rule 49 brings out that Rhara ia

no such exclusion with regard to parson serving
in a tamparary railway organisation* which service



cannot be deened as a foreign service.

8. Tnis nas been tne interpretation given by ^

the Railway Board in the letter dated 18.9.86

quoted supra.

9. Be regards personal pay the learned eounael

for the respondents draw attention to Rule 2544

of Establishiiient Coda Volusa II 1973 Edition.

"Allowances Reckoned for Pension
aaiiwi I| . « II •• III

2544.(C.S.R.468) Eaolunents and Aveags

Enolunents. The tsris "Cnoluaent", used in

tbssa Rules, neans the anolunents which the

officer was receiving inmediately before

his rstirseent and inoludesi-

(a) pay other than that drawn in tenure

post;

(b) personal allowance, which is granted

(i) in lieu of loss of substantive pay

in respect of a pereanent post ether than

a tenure post, or (ii) with the specific

sanction of the Gevsrneent of India, for

any other personal considerations.

Motet- Personal pay grantad in lieu

of loss of Substantive pay in respect

of a pereanent post other than a tenure

post shall be treated as personal allowance

for the purpose of this article. Personal

pay granted on any other personal

considerations shall not be treated as

personal allowance unless otherwise

directed by the President".
Zp«yIt was argued that personal in the case of

the applicant in this OA shall not count for

aettlenent benefits, in view of the specific

exclusion, as envisaged in the note above.
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10* It was furthar argued by the learned ceuAeel

for the applicant that at the tiae of updating of

the Catabliahnent Code in the year 1987, the chapter

25 of the 1971 edition of the code relating to

Periaion Rules was not taken up for raviau aa a

aeparata aelf-contaiod volume on Railway Penaion

Rulea incorporating the vaat changaa in the culaa and

a large number of executive inatructiona issued

en the subject ainca 1979 was being drafted. Such

a separate volume on Railway Penaion Rulea was

published in Nov 1993. The exclusion of Personal

Pay for the purpoaa of settlement aa anviaaged

in rule 2544 of 1971 edition of the Catabliahment

cede does not aaam to figure in the 1993 Penaien

Rules. Even so, it was argued that the eligibility

ef personal pay for retirament purposes may nave

bean reconsidered prior to 1993 and the ease ef

the applicant in the CM has to be decided by

the extant inatructiona as on 31.3.1992 when

tha applicant retired.

11. Since both aides could net clearly establish

the rules position as en 31.3.1992 en the aspect

ef personal pay counting or not counting far

pension purposes, I proposs to direct the

reepondents to exsaine the issue separately and

take follow up action as per rulee*

12. In the circumstancee,. the m is disposed

ef with the fellowing directionst-

(a) Settlement benefits of the applicant

ehsll be calculated beased en the basic

pay ef Rs.252S from 21.11.90 and Rs.260G

from 1.11.91 and revised pension payment

order issued within three months from the

date of receipt of this order by the

respondents.



(b) Tha arraara of aattlaoant banafita baaad

on tha basic pay of R8.2525 and R8*2600 aa

abova abould bo paid to tbo applicant within

thrao aontba froa tha recaipt of thia ordar*

(c) Tha aligibility of tha paraonal pay

for tha purpoaa of aattlaaant banafita

aha 11 ba dacidad within two aootha ft on

tha raeaipt af thia erdar and if tha

applicant is aligiblOj, con aa quant ial banafita

ahould be axtandad ta> hin within ona aanth

fron taking such a daeiaion* In aaaa tha

raapandanta daeida that tha personal pay

ahall not raekon for sattlanant purpoaas

a raaaonad ordar should ba givan ta tha

applicant within 2 nontha fron tha data

of raeaipt of this erdar* Tha applicant

is giean liberty to challenga tha aapaot

ragarding paraonal pay aaparataly*

lie ooata*

(P.T.THlRUVeNGROAfI)
hanbar(A)
30-9-94


