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JUSTICE S.K.DHAON:
Chapter XX-A 'of the Income Tax det, 1961

pertains to "Acquisition of Immovable Properties in

certain cases of Transfer to Counteract Ewasion of Tax
The applicant, a Deputy Commissioner of Income Tax,
was authorised by the Central Government to perform
the functions of a competent authority under the aforesaid
chapter. A memorandum dated 3.8.1993 issued by  the
President was served upon him(the applicant) indicating
therein that an inquiry against him was pfoposed to

be held under Rule 14 of the Central Civil Services

(Classification, Control: '8 Appeal) Rules 1965

o

Along

with .the memorandum, a statement of artiele of charg
e

£ : &
ramed against him together with a statement of imputation
S

of misconduct or misbehaviour by which the articl f
e O

charge '
g was sought to bpe established, were also served

upon him. i y
m Durlng the pendency of the dlSClplinar
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Proceedings, the instant 0A was filed on 18 0.1
.10.1993
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that the disciplinary proceeding

e

praying, inter-alia,
may be quashed.

‘E 1

Mr.N.V.

! .B.S.Hegde,Member
i Vice—Chairman(A) g Hon'ble Mr
Eiie the department

i ining
) passed an interim order restral g

’ ()

; from proceeding

further in the departmental enquiry
ur

r continues to operate

against the applicant. That orde

even now.

3 The charge against the applicant ig | that

while posted as Inspecting Assistant Commissioner

\ (Acquisition), New Delhi, he committed grave

irregularities while dealing with some acquisition cases
and thereby failed to maintain absolute integrity,
devotion to duty and exhibited conduct unkecoming of
a Government servant. He thus  violated the provisions
of Rules 3(1)(i),3(1)(i1) and 3(1)(iii) of the Central
Civil Services Conduct Rules. The imputation is that
while dealing with the properties which were transferred
for an apparent consideration exceeding Rs.3 1lakhs,
- the applicant acted in violation of the 1letter of the
Commissioner of Income Tax, Delhi-II bearing No.C-II/Hq.II/
67/82-82 844 dated 11.3.1983 wherein the Central Board
of Direct Taxes(the Board) had decided that in all
acquisition cases where the apparent consideration exceeded
Rs.3 1lakhs, the matter should invariably be referred
to the Valuation Cell and that the report of the Valuation
Cell be duly considered for deciding whether or not
to initiate acquisition proceedings. In certain cases,
no reference was made to the Valuation Cell at all.
One of the misconduct was that in one case, the applicant
issued a notice of preliminary inquiry on 25.8.1984
fixing the case for hearing on 27.8.1984. On that day,
he made a reference and called for the report of the
Valuation Officer. However, on the same day, he dropped

the proceedings. The allegation is that he having referred
}
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y the case to the Valuation Cell ought to have waited
for the report instead of rushing through the proceedings
and dropping the same. Since the matter was not getting
barred by time, there was no hurry -to . cioss the
proceedings. This conduct on the part of the applicant
reflected mala fide intentions. The other misconduct
attributed is that he arbitrarily adopted a rate of
Rs.1450/-per Sq.mt.for the cost of construction. He
relied iypon: the rate adopted by the Valuation Cell
in various cases pertaining to old Delhi in 1984. He
claimed that the construction rates worked out by the
Valuation Cell in respect of different areas of. 0ld
Delhi relevant to the year 1984 had Dbeen compiled by
him and kept in a Master Folder. However, the Master
Folder was not shown to the department by the applicant.
One other misconduct alleged against him is that he
did not indicate any basis for arriving at the 1land
rate of Re.2,200 per sq.ft. on the relevant day. He
failed to furnish any detailed reason for accepting

the aforesaid rate.

4. In UNION OF INDIA .vs. UPENDRA SINGH
(JT 1994(1) S.C.658), it is held that in the case of
charges framed in a disciplinary inquiry the Tribunal
or Court can interfere only if on the charges framed
(read with imputation or particulars of the charges,
if any)no misconduct or other irregularity alleged can
be said to have been made out or the charges framed
are contrary to any 1law. At that stage,the Tribunal
has no jurisdiction to go into thebcorrectness or truth
of the charges. The Tribunal cannot take over the functions
of the disciplinary authority. The truth or otherwise
of the charges is a matter for the disciplinary authority
to go into. 1Indeed, even after the conclusion of the
disciplinary proceedings, if the matter comes to Court
or Tribunal, they have no Jjurisdiction to .look into

the truth of the charges or into the correctness of
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the findings recorded by the disciplinary authority
or the appellate authority as the case may be. The function
of the Court/Tribunal is one of Jjudicial review, the
barameters of which are repeatedly 1laid down .Judicial
review is not an appeal from g decision but a review
of the manner inp which the decision is made. It wi1ll
be erroneous to think that the Court sits in judgement
not only on the correctness of the decision making process

but also on the correctness of ‘the decision itself.

5. The Hon'ble Supreme Court in the aforesaid
case quoted with approval six situations set  out by

their Lordships in the case of UNION OF INDIA vs.K.K.

(i) Where the officer hagd acted in g manner

as would reflect on ‘his reputation for
integrity or good ‘faith or devotion to
duty;

(1ii) if there is prima facie material to show

(A35) 3P Be has acted in & manner which is
unbecoming of a Government servant;

(A%) if he had acted negligently or - that he
omitted the Prescribed conditionsg which
are essential tor  the eéxercise of the
statutory bPowers.

(vi)if he hag been actuated by corrupt motive,

however small the bribe may be because

Lord Coke said long ago "though the bribe

may be small, yet the fault is great",

6. Keeping in view the decision of their Lordships
in Upendra Singh(supra), We may now examine the contentions
advanced at the Bar inp Support of <fhis application and
also determine the question as to whether in view of
the facts and circumstances of - this case, we have
Jurisdiction to interfere with the disciplinary

Proceedings which are. stilq going on.

V.
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/o A good deal of arguments have been advanced
at the 4Bar on the question as to whether the aforesaid
letter of the Commissioner of Income Tax,Delhi-II dated
11.3.1983 conveyed the decision of the Board. We are
refraining from giving a concluded judgement on this
point as in view of the order we are about to pass,
any decision given either way, is 1likely to prejudice

the rights of the parties.

8. The 1learned counsel for the applicant has
very fairly conceded that the decision taken by the
competent authority under Chapter XX-A not to initiate
acquisition proceedings in the case of transfer of a
property is not éubject to any appeal, revision or review
by any authority of the 1Income Tax department. Such
a decision, therefore, is final so as the machinery
provided under the Income Tax Act is concerned. It follows
that the decision of the competent authority to adopt
a certain rate of the cost of construction or the rate
of land is final. Surely, it could not be intended that
the competent authority would be vested with arbitrary
- powers to adopt a particular rate. It necessary follows
that it has to justify the rate adopted by it on relevant
considerations in spite of the fact that while adopting
such a rate, it has exercised a quasi-judicial function
and, therefore, its conduct is qQuasi-judicial in nature.
It is open to the department in the disciplinary

Proceedings to establisﬁ by evidence that the competent

authority deliberately and designedly adopted

\

rate with mala fide intentions.

certain

Such a conduct, in our

oPinion, would .fall within one of the six situations

9. '
The 1learned counsel for the applicant has

veh
emently u?ged that the list of the documents Supplied
ie
GO th i i
€ applicant along with the article of charge ¢
o

Boit. - in any manner, indicate that the
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relevance with the adoption of the cost of construction
or the rate of the land. He has also drawn our attention
to the fact that in the disciplinary proceedings, the
department has not proposed to examine any oral evidence.
This is so as in the list of witnesses, the expression
'nil' is mentioned. Be that as it may, there is no warrant
for the propadsition that 1in. 1% disciplinary proceedings,
the department cannot rely on any other evidence either
documentary or oral which is not indicated along with
the article of charge. Any document or any witness other
than the one mentioned in the list supplied to a delinquent
Government servant can be brought on record in the
disciplinary proceedings after observing the principles
of natural justice and after affording a full opportunity

to the delinquent Government servant to rebut the same.

10: Having given due consideration to the facts
and circumstances of the case, we feel that we should
not interfere at +this stage with the | disciplinary
proceedings and while doing so, we will be acting in
consonance with the dictum laid down by their Lordships

in Upendra Singh(supra).

1. We, ‘however, make it clear that any observations
made by us in the present order will have no bearing
op  the 'merits of the 'disciplinary proceedings. ¥t wilkl
Be‘ open. to the applicant to challenge :the iegality
and propriety of any order of punishment, if éassed
against him, by taking appropriate proceedings before
an appropriate forum and in those proceedings, it will
be open to him to advance all possible contentions as

are admissible under the law.

12. This application is dismissed. but without

any der as to costs.

(BYK.SINGH) (SZ%B%HAON)
gggBER(A) VICE-CHAIRMAN(J)



