CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH,
: : NEW DEIHI, }

0,A.N0,2171/93

New Delhi this 8th jyyne,1994.
CORAM:

Hon'ble Mr.S;R:“Adige » Member(A)

Retd,ACIO-I(G) Sardan Singh Yadavy
s/o Late Shri Harm Saran Yadav,'

aged about 59 years lastly on deputation o
to Subsidary Intelligence Bureau, Govt. of India)

having parent department of Delhi Police,
r/o Village NangaliaRanmokh P,0O, Karawara Manakpur,

Distt/Rewari (Haryana). A
' sesssssees Applicantd
By Advocate Shri Shankar Raju.
: Versus

l. Ministry of Home Affairs,
through its Secretary/

Deputy Director Subsidiary Intelligence Bureau,

Govt, of India, 5, Motilal Nehry Plance,
Akbar Road, New Delhi

2. Delhi Administration§
through its Secretary (Finance),

5, Alipur Road, Delhi,

3. Dy, Commissioner of Police .
(Special Branch) Police He adquarters,
MSO Building, IP Estate,

New De lhi a3, .RGSpo}ndents'! !

By Advocate Shri N.‘S.‘M&hta
UDGME
In this application, Shri S.S.Yadav, retired

ACIO-I(G), Delhi Police has prayed for setting aside
the orders dated 5i”l;"93(Annexure-A4), 21,9.92
(Annexure=A6), 411,92 (Annexure-A8), 16.6.'93
(Annexure=All), and 26.8.'93(Annexure-Al6) and to refix
his pension on the Pay last drawn by him in SIB, Govt!
of India, under old Pay scale and to pay him the
different of amount in old pay scale and revised

3
|
!
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pay scale together with interest @ 12% per annum

thereon,
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2% The applicant was appointed as a Constable
in the Delhi Police on 24¥9.53 and in August}1983
while working as a Sub-Inspector, he was sent on
deputation to the higher post of ACIO-I(G) in SIB,
Ministry of Home Affairs, Government of Indi ¥ At
the time of being deputed in SIB, which is a Gentral
Authority, the pay scales of both the Centre and

the State prevailent at that time) were identicall
On 18M12¥6, at the time of being deputed he claims j
that he opted for the old scale,as the same was higher §
than that of the revised pay scale and the said option
was duly communicated to the borrowing departmentd He
states that he also opted afresh for retention for

old pay scale in view Of‘DﬁW; dated 10¥9%c0 whereby it
was laid down that the State Police Personnel

already on deputetion to IB may be allowed to

éxercise option within three months from 1o,
Hence, he states that despite filing his’option to
retain old pay scale on 18:12,86, he opted for
retention of old péy scale afresh,’ He further states
that according to the old pay scales, he was eligible
for arrears of deputation allowance in view of the
IV Pay Commission's recommendations but as the
department did not implement the same, he ‘
represented, and after his representation was examined i
in consultation with the Ministry of Home Affaifs, the é
SIB allowed the benefit of deputation allowances wie® 1?
17786 vide letter dated 682801 (Annexure-A3), He‘stateséi
that he continued to draw salary on the old |

Pay scale till his retirement on 30019924
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Meanwhile , in pursuance of the ants-dated

R

promotion of the applicant w.eifd 29,7.87,0n

17,6792, his pay was revised by the borrowing

department wielfd 1,1/86 vide letter dated

6,193 and the last pay drawn according to the

revised pay scale, was R.2450/- pind (Annexure-A4).

Consequent to the applicant's retirement from SIB ?

wieded 30,9,92 (AN), he was repatriasted to his %

parent department viz. Delhi Police on that date |

itself ije, 30ﬁ9ﬁ92(AN): His last pay Certificate,

prepared by the SIB, however, showed that his

last salary drawn was B.2777/- pimivide Annesxure-

A7, He states that he objected to his being

retired from Delhi Police and requested the

borrowing department to prepare the pension according

to the last pay drawn in SIB because the applicant

stood retired from SIB on 30,9.92 (AN) and as

Such his repatriation to Delhi Police w,e /'f¥

30?9&92(AN). which was a subsequent event, was not
legally sustainabled He states that the borrowing

department directed that his Pensionary benefits

would be finalised by the Delhi Police under Rule

67(1) of CCS(Pension) Rules,1972, He alleges

that SIB by memo dated 14.1,93(Annexure-A9) :

observed that the applicant!'s pay had been revised
Jeded 10186 and an over-payment of RBs.27,891 /=~

wiedfll 140586 to 3089752 was to be recovered from

his gratuityd He further states that he represented

against this allegedly illegal recovery from

his gratuity but the same was rejected. Although

his case for the Purposes of pension was to be

decided—by the borrowing department, it had

been actually decided by his parent department

He alleges that his pension has been fixed on

revised pay scale of B.2450/= and not according §

to the last pay certificate ,showing the pay as
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Rs;“2777/- and his gratuity had also been rec!uced'ﬁi ‘

-

and recovery of §5,27891/~- was made on account of
difference of salary in the old pay scale

and revised pay scale, He also alleges that

he had not been paid leave encashment,CGE. GIS and
an amount of £,'4024/- has been withheld for
retention of quarter due to non=production of

certificate,

$ In replythé respondents have challenged the

contents of the 0,A. and have pointed out that

while on deputation to SIB Delhi » the applicant

was allowed.to draw the pay and allowances in

the rationalised terms and conditions of

deputation as contained in MHA QU dated 31812¥76 7
(Annexure=-R1 )/ Accordingly, he was entitled to draw |
the pay in the scale sttached to the post of
Inspector of Delhi Police as applicable from

time to time w.el'fd August,1983 ifed the date of

his app ointment to the ex-cadre post of ACIO-I(G)

in SIB Delhi; The pay scales of Delhi Police
personmnel were revised w,e/f# 18186 and the
applicant was entitled to draw pay in the revised

pay scale of Inspector of Delhi Police (®.2000 to
3200/-) as per option dated 18“!12.’86 exercised

by him. On the basis of his option dated 1871286,
his pay was fixed in the revised pay scales by his
parent department.vide Of fice order dated 15.4.-87
(Annexure-R2) and dated 243487 (Anne xure=R3 )z

The respondents state that after Shri Yadav's

pay was fixed by the parent departz%en% he submitted;
another option of the same date‘lgﬁtf;g 6t)o retain |
the old pay scales and accordingly he

continued to be paid by SIB Delhi the pay and
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allowances in the pre-revised scale:rrrEQularly till

the date of his superannuation idel 3085ds2;

The respondents point out that para 4 of

Finance Ministry's notification dated 13#9.gs
(Annexure-R4 ) clearly states that the option once

eéxercised would be final and thusy the applicantrs

option to retain the Pre=-revised scale was illegal

and could not be accepted.’ The respondents contend

that Shri Yadav's claim to exercise option

in favour of the olg Pay scale in terms of MHA

O.M. dated 1049,90 is not tenable as this o.M,
did not provide for option to retazin the pre-
revised scale., This O.lM.v provided for optiomi'ﬁ
inter alia, to the State Police Officers already

on deputistion to I;B: for pay fixation in the

Scale of pay attached to the post in the Central
Govermaent 1% I.B within three months. Since

no option was available on 10.9.90 to retain the
pre-revised scales, the option dated 23310490

given by the applicant was not in accordance with
the provisions of CLM} dated 10,'9,'90 and,thereforc? é,
was illegal/ :

4, I have heargd Shri Shankar Raju,
learned counsel for the applicant and Shri N.-Ss:*‘
Mehta, leamed counsel for the réspondents, I have
also perused the re levant departmental file
produced for my inspection by the respondentsH

5% Admittedly, while on deputation to SIB,
Delhi, the applicant was entitled to draw pay
and allowances as per terms and conditions of
Aeputation contained in MuA's oy dated 31812.76
4s amended from time to time, Accordingly, he was




A ' |

1% entitled to draw pay in the scale attached to the
post of Inspector of Delhi Police as applicable
from time toAtime, with effeect from the date of his
appointment to the excadre post of ACIO-I(G) in
SIB Delhif The pay-'scales of Delhi Police Personnel
were revised w,e/fd 1¥1%86 in accordance with the
CCS(Revised Pay) Rules, 1986 notified on 1299%36 (Ann -~
R-4), the applicant was given the option to continue
in the existing pay scale,or eléct for the revised
pay scale w,e/jf, 151#86. The applicant exerejised
his option for the revised Pay scale w/e ¢} l?lﬁ86,
but added in the prescribed option form signed by
him on 18/12,86 that he elected for the revised
scale ® provided the drawal in the old scale
be protected"(Page 72/C of MHA(SIB) File NoJ22/PF /83
(167) titled Personal File of Shri S.3.Yadav,ACIO-
I1(G) joined SIB Delhi wie s 1288983) # The s1n
forwarded the application to his parent department
(Delhi Police) with ;3 covering memo dated 243357

stating that the applicant, who was drawing n¥675/-
P¥¥ as pay in the scale K¥550-900/~ had oppted for §

¢ the revised pay scale woe il 181 %86 and requested ths
his pay be fixed in the revised pay scale and pay

fixation order sent to them along with return of
service book after making entry of this revised

Pay fixation therein (Paper 9/N and 71/C of above
file),

/

6. By Delhi Police Order dateq 158487 and
dated 22.4,87 (pages 78/C and 79/C of the above
file), the applicantts Pay fixation by the Delhi
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scale and sensing a loss, he gave a revised opt}aa
for remainingvin the old scale, but bearing the same
date ifled 18#12,86 (page 83/Cof said file), The
notings at page 11/N of said file indicate that
approval to allow him to retain the old scale

was granted on 2837,87 by some relafively low level :
functionary (perhaps S;O(E), in SIB without seeking
orders of the superior officers or making any

reference to his parent department(Delhi Police).

T It is only on 24,9350 on a perusal of
the- applicant's personal file that it came to
the department's notice that he had changed his
option and it was ordered to be checked up whether
it was permissible, Further notings indicate that
it was pointed out that the option for revisegeggale
once exercised was final, but the office had/allowed
him to switch back to the pre-revised scale, and he
was continuing to draw his pay in the pre-revised
scale, and upon clearance being given by the IB(HQ)
the applicant was also enfitled to draw DA on the
* increments earned by himlsubsequent to 31.,12.85
in the pre-revised pay scale, but no D.A; wou ld be
admissible on the deputation allowance drawn by himl
The position appears to have been explained to the
applicant on 11.,10¥0who promised to let the
authorities know whether he would like to retain
the old scale(with no DA on deputation allowance
which was being drawn by him) or the revised scale
wielfd 131,86, the option for which was svailable in
his personal fils§ On 26710360, a further noting
indicates that the. gpplicant had conveyed to the
authorities that day that he was thinking of

exercising his option in favour of the revised scale,
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v Meanwhile, it appears that the applicant contested
: ,

.8-

the non- inclusion of deputetion allowance for |
calculation of DA and upon a further reference to IB(H:@
they informed the SIB that dearness allowance was
admissible to the applicant on the deputation
allowance drawn by him and the same which was ordered
to be discontinued w,ef) 17366 was resumed vide
order dated 6¥2¥51 (page NoJ18 /C of above file)d
On 8%2.91, a further noting at page 21/N of the above

file indicates that a suggestion was made to seek

¢ confirmation from Delhi Police about the applicant
being paid according to pre-revised scales, but
as it was felt that this would rus counler s
to the correspondence where the applicant had opted
for the revised scales and approval of Delhi Police
had been obtained on that basis,it was decided not
to seek confirmation at that stage®

8, It was only when the applicant was about to retire
and the MHA's advice was sought as to which |
department ifed IB or Delhi Police would finalise

the applicant's pension case, that it was noted that
the SIB, Delhi instead of paying the applicant the
revised pay scale in accordance with the pay fixation
done by his parent department on the baéis of the
earlier option exercised by him, they had acted upon
the subsequent option submitted by the applicant

to retain the pre-revised scale, which MHA held to be

irregular, as the subsequent option was invalid and
unacceptable,

9. In accordance with MHA's advice, the applicant's

services were returned to his Parent department
(Delhi Police) on his retirement on 30.11.92(AN).

Delhi Police Preépared his pension Pépers as per

/L revised scales and sent them to SIB,! Meanwhile the

SIB issued impugned order dated 571.,'93 refixing the
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applicant's pay in the revised scale w/jels# 18156

<

in line with the earlier option exercised by the
applicant for pay in the revised scale} and while
doing so, SIB noted that this involved recovery

of B{27.891/-. At one stage , the SIB wondered
whether only the applicant should suffer recovery

of such huge amount, but it was noted that both

the Dealing Assistant and the S,0, who had permitted
the applicant to exercise fresh option in violation
of instructions and on which basis over payments had
been made to the applicant, had since retired from
service, Some further time elapsed since a
‘controvery arose whether it was Delhi Administration
or SIB'who was to finalise the pension papers and pay
the same. to the applicant, and meanwhile the

applicant filed this 0,A,

10. The first question to be dec ided is whe ther
it is Delhi Administration or SIB who will finalise
the applicant?s pension papers and release the
pension to hime The applicant has prayed that the
SIB be directed tc finalise the same but this prayer
has to be rejected because the applicant was only
on deputation wi.thv the SIB and his parent department
was Delhi Administration. It will,therefare, be
the Delhi Administration and not SIB who will have

to finalise the applicant?s pensionary benef its.

11l. The next question to be decided is
whether the pensicnary benefits will be admissible
on the revised pay scale or on the old pay scale.
Shri Raju for the applicant has stated that the
applicant will be entitled to pensionary benefits
under Rule 67(1) CGS Pension Kules,1972 by
computing the pensicn on the last pay drawn

/lv" by the applicant under the old pay scale. Shri Raju

stated that the sppiicant’s pay could not have
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beenrefixed in the old pay scale to his dis-
advantsge retrospectively, after he had superannuated
without even giving him an opportunity to show
cause. In this connection, Shri Kgju has invoked

the doctrine of legitimate expectancy and has
referred tocertain rulings inc luding Navjyoti
Housing Corporation Vs. Union of India=JT 1992

(5) 621; Sn\zt.Novendra Marwah Vs. Union of India-
ATC 1994(26) 179; B.Shankaraiyya Vs, Union of
India = ATC 1993 (24) 910; and D.K.Yadav Vs. JMA
Industries=-1993 SC Labour & Service Cgsses, Shri
Raju also stated that the doctrine of pr omissory
estoppel cperates in this case, and the respondents
are now éstOpped from altering the applicant's pay

scale.

12. It is clear that the applicant
exercised his option on 18.12.86 in favour of

the revised pay scale and his parent department
on 15.4.87 and 22.4.87 fixed his pay in the
revised pay scale. Once the option is exercised,
Rule 6(4) of ,the CCS(Revised Pay) Rules,1986

¢ learly states that the same shall be finale
However, sensing some loss, the applicant filed

a revised option, but ante-dated it to the same
date i.e. 18,12.86 and this time the option

was in favour of old scalese. The dealing Assistamt
and the S.0 concerned should have brought ¢his
fact to the notice of their superior officers
that the applicant had already exercised option
.in favour of reévised scale which was paid and
the Delhi Police had also fixed his pay on that
basis, but Iinstead of doing that they noted on the
file that the applicant may be allowed to exercise

/’I‘ his fresh otion of remaining in the old scale




and on that basis the applicant continued to draw
salary in the old scale. Meamwhile, the issue
got diverted into the guestion whether D.A. on
deputat ion allowance was admissible or mot.

Once the applicant had exercised his option

in the revised scale, the respondents should not
have allowed him to draw his pay in the old scale.
The respondents have correctly pointed out that

the applicant®s contention that he opted teo

retain the old pay scale in terms of MHA O.Mfs
letter dated 10.9.90 is not tenable as this O.Me
did not provide for option to retain pre=revised
scale. The GeMs dated 10.9.90 provided for

option, inter-alia to the State Police Officers
already on deputation to I.B. for pay fixation in the
scale of pay attached to the post in the Centrgl
Gow}t.,.i.e. I.Be within three inonths. Since there
no option available on 10.9.90 to retain the
pre-revised scale, the option dated 23.10.90 given by
the applicant was not in accordance with the

. provisions of the said O.M.

13. In the light of the rule position

as explained above, neither the doctrime of
legitimate expectancy or that of promissory
estoppel, relied upon by Shri Raju can help

the applicant very much. The rule position makes
it clear that the option once exercised shall be
final and the first option exercised by the
applicant was for pay fixation according to the
revised scale, and his pay was accordingly fixed
by his parent department( Delhi Police) under

intimation to SIB. Hence , under law, it is this
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Vg option that would prevail,

14. However, there is one aspect of the matter
which needs to be touched upon. Rule 13 of the CGS
(Revised Pay) Rules,1986 empowers the President to
relax the requirements of any rule if he is
satisfied that the operation of the same would
cause undue hardship in any particular case. The
applicant is a pensioner, and there is little
doubt that the fixation of pay in the revised
scale, will not onlyzgaéﬂi'umnition in his retirement
benefits, but would also entail recovery of nearly

Bs.28,oo'0/-, which any persomn, more so a

persioner, can ill afford in these hard times.

There is also little doubt that if the applicant
drew salary on the basis of the old scale, it is
because functionaries at different levels

in the office of SIB allowed him to do so,

and the question naturally arises whether it is
the applicant alone who should be saddled with

the burden of recowvery of such a large amount.

% As the Rule 13 CCS{(Revised Pagy) Rules,1986 expressely
grants the President the power to relax the same
in deserving cases where he is satisfied that
it will cause undue hardship in any particular
case, it will be open to the respondents to/u/u/;:

S [V2h R patn Ao fran M opplicans and Menaflr A
consider, in the facts and circumstances of
this particular case, the sppropriateness
B bl i e e e option
once exercised becomes final, thrcugh a

our;
reasoned order, within Ldfnonths from the
date of receipt of 5 copy of this judgmente




15. This O.A . is disposed of accordingly
in terms of paragraph 14 above.

ek
(S.R. ADIZE) »
MEMBER (A)

/ug/




