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By Shri Vijay Pandita, Advacate

O R DE R(Oral)

Hon'ble Shri P.T.Thiruvengadam, Member(A)

Te The applicant was working as a Peon in EMI Office

Pusé, Directorate of Employment. He was issued a

cha:gesheeé dated 9.10,91 containing five artiéles |
of charge. The enquiry officer submitted his

findings and the last portion of the findings

reads as under:-
"On the basis of the documentry and oral °
evidence advanced in the case before me and in'ii
view of the reasons given abdve I hold that ti J
article of charge at S1 No,1.2. and 3 agaiﬁ
Shri Randhir Singﬁ, Peon, EMI stand prove6°

in respect of these charges it is informed

the charged official was igsued memoc No.F.2(1

EMI/85/3591 dated 18.8.69 in respect of these
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charges for taking of action against him under
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rule 16 of CCS(CCA) rule 1981(p=-3) and subsequentl
he was werned vide letter No.F.2(127)EMI/85 /258
dated 12.1,90(p-11) ia'respect of these charges$%
that the charge. framed at S1 No.4 against
the charged offical s tands proved:
that the prosegution has falled to prove
the charge framed at S1 Ng.5 against the
- official.®
Based on the enquiry repert an order was paséed on
9.3.93 imposiﬁg the pdnglty cof removal of the applicant.
This DA was filed on 5,16.93 for a directiocn for
quashing the impugned order of removal da ted 9.5%.93
and for reinstatement will all consequential benefits,
2, Subsequent to filing of the OA the Appellate
Authcrity to whom an appeal was submitted by the
applicant on 24,3,93 disposed of the appeal by an
order dated 12.11,93. A copy of the Appellate
Authority order was procdueed by the learned
counsel for tHe applicant during argument. The
Appeldate Authority's order eeads as under:-
"Wheareas Shri Randhir Singh, Peon was
removed from service w.e.f. 9/3/93 vide order
No.Emp2(127)/EMI/85/Pt, File/1444-46 dated
9.3.93 on the ground of misconduct and
misbehavicur,
Whereas appeal against the said order has been
filed by Shri Randhir Singh, Dismissed Peon on
24,3,93 and after cérafully considering the
v entire evgdence and the inquiry repcrt, the
undersigned find certain infirmities in the 4 _
procedure followed by Disciplinary Authorityh
and accordingly the appeal is remanded bab&f
the interest of justice.

Now, Therefcre, the undersigned hereby

Set aside the said order or remcval frem
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service and directs that said Shri Randhir Sing
Pecn shall under Sub Rule(4) of rule 10 of the
CCS(CCA) Rules 1965, be deemed to have been
placed under suspension with effect from 9,3,93
and shall 'continue to remain under suspensicn
untill fur ther orders. He shall be paid

subsistence allouance as per rules,

And further the Disciplinary Authority will

decide his case within a pericd of cne month

from the date of issue of this arder and cemvey

the decisicn teo the charged official as per

procedure prescribed, "
In the reply filied by the respondents, it has been
stated that this application has become infructuous
as the dmpugned order dated 9.3,93 passed by the
disciplinary authority has been set aside by the
Appellate Authority in appeal. It wyas contended
by the learned counsel for the applicant who
questicned the Appellate Order which actually
contains 3 directions namely setting aside the
order of removal, suspending the applicant from
9.3.93 and remitting the case back to the disciplinary
authority. It uas.argued that the Appelladte
Authority under rule 27(2) of the CCS(CCA) rules
has powers either to set aside or remit the case
to the disciplinary authroty., But .he,'canndt
exercise both the powers simultaneously. Apart
from this argumenEJat the time of hearing the
learned counsel for the applicant alsd stated
that ﬁhe Appellate brder is a non-speaking order,
In the appeal dated 24.3,93 a number of grounds
had been raised and these have not been ansuered
ﬁn the Appellate order,
3. None appeared on behalf of the respondents.

But we have perdged the reply filed by -
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the respondents and proceed«: tc dispose of the \(b
sase based on the records aV¢ilable. We note that

the Appellate Order is not a speaking order. We alsc
note that the intention of the Appedlate Author ity

was to remit the case to the disciplinary authority,
Fur ther Féllou up action has taken place and by

further orders dated 9.12.93 and 1.2.94 the
disciplinary authority once again confirmed the
earlier punishment of removal from service. In the
circumstances, the Appellate §rder stating that

the earlier order of removal wss set aside

assumes no significance. There is also force

in the ground that the Appellate Authority's order
cannot set aside the pgnelty as well as remit the

case to the disciplinary authority for reconsideration,
4. In viewy of the above we hold that the Appellate
Urder dated 12.9.93 deserved toc be set aside.

S. We also note from the engquiry findings that

out of 5 articles of charge only article No.4

is sustained since it has been held that article

No.5 Wsconot proved and for the first three articles

of charge a chargesheet hag already been issued

which resulted in a werning. A perusal of the

article 4 of the chargesheet indicates that the
applicant did not clean the table when asked to do

so0 and also did not respond to the calls when he

was sitting outside and these were held as acts
indicating deriliction of duty un=-becoming of a

Government servants. For this charge the panelty
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of removal seems to be out of proportion, It is

the established principle . in law that the quantum
of punishmené cannot be inaerefsréd by the Tribunal‘;a'
and Courts and wherever the Tribunals/Courts feel

e g é
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that $he punishment is out of prepor tion to the

charges held to be proved the matter 1sé§ie?:eted to
the appellate authority for re-consideration, Accordihgly
we direct the Appellate Authority to consider afresh the
appeal already submitted by the applicant on 24,3.93

and follow the procedure as laid down in the rules

for disposing of the appeal. The Appellate #wthority
shall also bear in mind as to whether the gquantum

of punishment is -~ commensurate uifh the charge

yhich has been held as proved. #&he Appellate

Authority is directed to pass'the final order within

three months fram the receipt of this order. With

this direction the OA is dispcsed of. No costs.

Later on, Shri Vijay Pandita, the learned counsel

for the respondents appéared before the Bench. He

was advised of the contents of the above order,
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