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Hon*bl« Mr. 3.P. Sharma, Plember (3)
Hon'ble Mr. B.K. Singh, Membar (a)
1, Uni©n of Indii,

thrsugh the Gener-l M^niigsr,
Northern R«ilu««y, 3<.rBd« House,
NEui DELHI

2. i>r. Oivisionil Personnel Officer,
Delhi Divyision, Northern Raiiu-iy,
Chelmsford Re«d,
New Delhi.

By; ihri R.L. Dhawan, Ceyansel for Applicants,

VERSUS

1, Shri Sur«j R«'m,.
S/e Shri R«m Dev Ram,
Khaliksi (Undar suspension)
Muarter N@,112-A/E,
Railway Colony, Thomson Read,
Noy Dolhi.

2. Presiding Officer,
Central Government L-beur Court,
Ansai Bhavan, 11th Floor,
K.sturba Gandhi n«rg,
Neu Delhi.

By Advocate; Shri K.N. Nagpai

App 1icents

Rssponden ts

ORDER (Oral)

(By Hon'ble fir. 3.P. bharma, Member (3)

The Union of India, through the General Manager,

Northern Railw-y, -long with tho Senior Divisional

Personnel Officer, have filed this appl icatien under

Section 19, CaT Act, 1985. Aggriavad by an award given

by tho Presiding Officer, Central Govt. Labour Court,

New Delhi vide order d«ted 8th October, 1992 by which

a claim preferred by the opposite party, auraj Ram in an

application under Section 33 (C-2j moved on 27.6,1969

uas considered «nd allowed decreeing an amount of

Rs,7826.00 as part of unpaid wages for the period from

4,9,75 to February 1980 on the ground that the wages paid
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ta tha applicant uara nat paid an the principlas af aqual

p-y far aqual uark.

2. Tha applicants prayad far tha grant af raliaf

that tha impugnad au«red af tha Labour Caurt dated

8.10.92 passed in LGrt Na.80/89 awarding the c?aim af Rs.7e26/.

ba quashed and sat aside.

3. M natica was issued ta tha respan^ants, i.e. tha

patitianar bafara tha Labour Caurt, iuraj Ram. Tha laarnad

caunsal far the respandent, ouraj Ram appeared -nd anly

filed reply ta tha PI.P. far staya?- af tha relief prayed

by tha applicants far nat disbursing tha decreed amaunt

ta tha respandant, Suraj Ram. Na reply was filed ta tha

applicatian abuiausly with tha undarst«)nding that this

applicatian by the applicants is analageus ta an appeal

filed against the .ward af Labour Caurt. Hawev^tr, the

case sf the raspandents is nat ta ga far the fault an

accaunt af variaus averments made by tha applicants in

tha present applicatian.

4. Ua have heard tha learned ca unsols far the parties

at length an several aspects af the matter. Mt the

concTusien af the hearing, the learned counsel far the

respondents, Shri K.N, Nagpai, desired mere time saying

that he wants ta produce certain mare f-cts but since

ua have already hoard tha matter at length, ua da nat

nau consider it necessary ta further adjourn the case

only because certain queries put ta the ie«rned counsel
though

fer tha reapandents/^have been replied by him, but ha,

having an apprehenoian, desired same time. Normally

time is nat refused but seeing ta the nature af tha c«sa

and tha la^u cited before us, ue da net consider tha

request af the learned counsel far the respendenta «s

bonafiua. Therefore ue proceed ta deliver this

judgments an tha basis af arguments advanced.
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Th« first csntantisn rsissd by ths Issrned cs^nsel

far the -pplic-nts is th-t the principle ef equal p«y fer

equal uerk en the b«<si5 ef which the Labeur Ceurt h«s g iuen

its findings is net within the jurisdictien and see pe ef

the Presiding Officer, Central Gevt* Labeur Ceurt. The

previsien ef Ssctien 33-C(2) is as fellews:-

"uihere any werkman is entitled te receive frem
the empleyer any meney er any benefit which is l
capable ef being cemputed in terms ef meney and
if any questien arises as te the ameunt at wh ich
such benefit sheuld be cemputed, then the questien
may, subject te any rules that may be made under
this Act, be decidea by such Labeur Ceurt as may
be Specified in this behalf by the apprepriate
Gevernment (within a peried net exceeding three
menthe) •

(Previded that where the presiding efficer ef
a Labeur Ceurt censiders it necessary er expedient
se te de, he may, fer reasens te be recerded in
writing, extend such peried by such further peried
as he may think fit)*.

The abevc clearly shews tfiat there sheuld be

entitlement vested in the werkman. In the present caae

the respendent Ne.l undisputedly werked as a daily rated

casual l-beur with the applicants. Railways, frem 4.9.75

te 10.7.77, Thereafter he was retrnsched and was p«id

cempensatien te which he was entitled under aectien 25-F

ef the I*P, Act, 1947, Under the scheme. Re—engagement,

he was again appeinted as a daily rated casual labeur

u.e.f. 9,9.77, He, having cempleted the requisite

peried ef daily werk en re-engagement, was granted a

temperary st-tus w.e.f. 18.1,1960, Thereafter the res-

pendent httSbeen paid a regul-r s.lary available te regular

emplsyaes accerding te the schedule ef pay enferced in

the Railways at that time. This will ge te shew that at

ne peint ef time the respendent Ne.l h»d ne vested claim

fer equal pay available te Greup *D* empleyses when he
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yas working on daily wages as casual labour till January

1980. In view of this unless there is a direct dec! ara-

tion in favour of the respondent No.1 to the effect that he

was doing the same work which the similarly situated

persons yetting regular pay-scales weie doing, he cannot

claim a vested right for getting same pay-scale from the

Railways, Fundamentally, the right of equaj pay for

equal work hasbeen enshrined in ^rt,39 of the Constitution

of India. It was earlier doctrine but only

after the decision of the Hon'ble Supreme Court in the

case of Ohirendra Chamoli Ws. atate of U.P. decided in

1986 by the iC

the equal pay for equal work was enshrined as social
responsioi iity

directing the employer that engagement of daily

wagers, if such a daily wager is performing the same duty

must be paid on the same scale of pay as is being paid

to the regular employees. Thus, at the time the respondent

No.1 uas working as a daily wager, he had no vested right.

The matter came before the Hon'ble iiupreme Court in the

case of Central Inland Water Transport Corpn. Ltd. Vs.

its workmen reported in 1977 (iC LiC page 421) where it

has been laid down that there must be an entitlement to

the claim by the workmen in order to invoke Section 33-C(2)

of the IJi #ct, 1947. Thematter has also come before the

CrnSkulam Bench in the case of Divisional Personnel Officer

Southern Railway Vs. K.K. Gopaian & Ors, reported in 1993

(Vol. 2 3 *»TC page 74) where also it has been held that

tha workmen must have an existing right in their favour.
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V/
7. In viBu of the^bov/e direct authority supported

by the latest authority of the Hon*ble Supreme Court, the

learned counsel for the applicants argued that the decree

passed by the Labour Court is totally without jurisdiction.

The learned counsel for the respondent (uorkmen)ar9ued

that iiythe objection filed before the Labour Court such

a plea was not taken. The appiicant^ave filed a copy

of the objections preferred before the Labour Court and in

para ,^l) they have taken the preliminary objection that the

application is not maintainable under Section 33-C(2) of

the ^ct. The Labour Court has not given any finding

on this issue. Further the Hon'ble Supreme Court in the

case of Ram Kumar Vs. Union of India reported in 1989

kSL3 Vol. 1 page 102) considered the matter of casual labours

employed inthe Railways. The Hon'bl# Supreme Court

observed that a casual labour who works for 120 days in

a ye ar and 360 days of continuous work inthe project

acquires a temporary status and sooner he acquires that

stc-tus, he is entitled to all benefits available to a

regular employees of the Railway excepting pesionary

benefits. The law laid down by the SC in Ram Kumar case

has also been earlier laid down in the case of Inderpai

Yadav reported in 1985 (iiL3 Wol,2 page 406). In the

present case the respondenVias acquired temporary status

from January 1980. In view of this he became entitled to

the regular wages w.e.f. that data and there is no complaint

that thereafter ha was not paid regular scale of pay,

learned oo unael for the applicants further

substantiated the argument by filing before the Bench a

copy of the judgment in the case of P.K. Singh 4 Ors, Ws.

Presiding Officer &Ors. ropoited in RIR^<1986 aC page 1018)
Civil Appeal No. 2640 (L) 1S80, decided on IS.7. 1988.
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That is a case directly under Ejection 33-C(2} of I«T>»

>^ct 1947 uhere the petitioner has ciaitned that ha had

been appointed as Grade 'C* fitter on the grcunt that he

had been performing the duties which were similar to

the dj ties of Grade 'D* fitter. It washeld by the iupreme

Court that by merely doing same kind of work which i»

done by Grade *C' fitter, a workman appointad as 'C' grade
be ^

fitter will not^ef,%itle,xHim to claim the charges of grade

*0' fitter unless ho is duly appointed after getting through

a trade test. In the present case also the respondent
temporaryNo, 1 acquires^status in 3anuary 1980 and therefore was not

entitled to the same scale p of pay available to a regular

employee earlier to January 1980. Ofcourse, invoking

the principle of equal pay for equal work, a decision has

been arrived at by the Hon'ble 5C in thecase of Ohircndra

Chamoli (supra) but the ratio of the case cannot be

applied retrospectively, a decade befcra the applicants

was the casual labouCpv . The law laid down by the Hon'ble

SC was for the first time in 1986 while the Labour Court

has considered the matter of the respondent for the year

1975 to 1980, eventhough the Labour . Court

that regard. Thus the findings of the Labour Court on

the point that the respondent was entitled to regular

scale of P*y * daily wager cannot be sustained on the

abov/s reason.

There is a factual defect in the award of the

Labour Court regarding entertaining the claim which is
in filing the claim

belated and the delay^and laches have not been explained^

though the Limitation Agt as such is not applicable in

the proceedings unoer lection 33-C(2) of the I.P, Mot

1947. But at t he same time delay defeates the remedy
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and a remady is not availabla if thera uas no exiating
placed and

right, that too is lost. If t ho perception •also

argued by the learned couneel for the respondent (uorkman)

then all settled matters will be unsettled and all those

uho uorkod as daily rated labour would raise the issue

Buon years after their retirement from service. Thus

the cl^lffi of the respondent is also barred by delay and

laches and in this connection the learned counsel for the

applicants has referred to a decision of CAT fladras Bench

reported in Southern Railway Vs. L.fl, Naiesan reported

in 1991 (Uol,17 ATC page 603), The award also does not

deal with this aspect of the matter though the Railways
/

have taken a special preliminary objection in para 2, A

judgment cannot be sustained if it omits to cover the

points raised as prel iminaryy objection. In fact in the

Award there is no discussion on this aspect. The learned

counsel for the respondent (workman) argued that the

Railways did not place this matter properly irj^hL form

of *n objection as well as argument before the Labour '

Court. Basically the Labour Court has to decide the

issues on the pleadings before it supplemented by the

argumenti advanced in support of the pleadings. At this

point of time it cannot be said that these pleas were

waived by the Railways,

10, The learned oo unsel for the respondent (workma^

argued that the claim of similar workman, Jaya Lai We,

arising out of LCA No.365 of 89 was also allowed

by the Labour Court and that also covered for the period

from October 1975 to January 1961 and a decree in favour
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V',
of 3aya L«1 uas given for an amount of Rs.6731/- on

7th February 1992. It is thersfora emphasiaed that

the rfspondent (workman) should not be defeated in this

application as it would be discriminatory, equals being

treated as unequals. Ue have considered this matter

also. It is for the Railways to decide whether to

assail any order regarding its correctness before the

Tribunal, If an order hasbeen given in favour of

a particular person and that has not been assailed

that uo uld not be a good exampler to decide the case

pending before the Tribunal. There will be so many

cases where for one reason or b the other, an order for

or against is not judicially aasailed before the

cof"P®tent forum but such unassaiied orders do not give

sanctity to those orders to be followed in other cases.

Ue therefore do not find that this argument helps the

case of the respondent (workman),

11, In view of the above careful consideration, we :

find that the Mward given by the Labour Court cannot be

sustained and is therefore quashed and set aside. The

interim order was for depositing the amount but not

to be paid to the respondent (workman) till the decision

of this application. Since the amount has not been given

to the respondent (workman) so the interim order is

vacated.

There will be no order as to costs.

( B.K, iingh )
Member (A)

( J,P, Jharma )
Member (3)


