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43 these tuo 0 as involve cDmmon questions of

1 au and fact* they are being disposed of by this

commono rder*'

2. In 0 ANo, 1830/93 applicants pray for a

direction that they be demed to belong to the

CSS since the date of their abaoiption in the

office of Respondent No»i and to quash Respondents'

order dated 26.2«92 proposing reduction of their pay«

3« Similaily in 0 a No,1932/93 applicant seeks

a declaration th^t she be deemed to belong to CSSS

since the data of her absorption in the office

of Respondent No,1,

4, tie have he^rd both sides*

5, /^plicants in Oa No,1830/93 were employed

as Assistants in erstwhile Shipping Oevelopment

fund Qjmmittee ( SOFC)» a bo dy co ipo rate under the

Surface Transport flinistty* Similarly in 0 a

No, 1932/93 applicant uas appointed as Stenographer

in that organisation. The aforesaid Dimmittee uas

abolished undarthe Shipping Development Fund Oommittee

(#>oli tion) Act, 1986 ,

Section 7(1) of the said Act provides as

follows:

"Every person, who ha" been, immediately
before the appointed day, employed under
the Committee, shall become, on and from
the appointed day, an enployee of the
Central Government and shall hold office
under the Central Go vt*' with the ssme
rights and pri vlleges as to pension,
gratuity and other matters as would
have been adnisslble to him if there
had been no such vesting and shall continue



to do so unlass and until his sCTploymsnt
under the Central Go \/t« is duly teifninated
or until his ramunergtion and other
conditions of ser\/ics are duly altered by
the Cen t ral Go vt#' "

7»' Pursuant to the abo ue^ Respon dants issued

order dated 2 9,4»^07 (Annexure-E) taking 17 posts

in the erstwhile SOFC along uitheir incunbants

temporarily on the strength of Ministiy of Surface

Transport u, e, f • 3«4«67, Para 2 of the said order

made it clear that the incumbents of the posts of

Section Officer, Asstt,, UOC, L OC, Stenographers

mentioned abo did not belong to organised CSS/cssSf"''^

and the incumbents of theses posts would continue to

be on the strength of the Winistiy of Surface

Transport until further o rders. Thereafter , in

continuation of the afo rasaid o rder dated 29,4«d7,

respondents issued order dated 22«1*90 (Apnexure-G)

reiterating that the incunbants of these posts

including applicants would continue on the respective

ex-cadre posts so long as they continue to be in

service* As and when these posts fell vacant due to

retirement/ resignation/death etc*", the posts would be

filled by promotion from amongst the eligible

employees of erstwhile SOFC, In Case no one was

eligible for promotion, the posts would be included

in the CS-B^ CSCS and would be filled by the

persons of these services, except the posts of

Accounts Officer ?nd Accountant* It uas also made

clear that according to Section 7(1) of the Act, the

incumbents of these posts would hold office under

the Central Go vt, with same rights and privileges

as to pension, gratuity etc. ^d the service rendered

in sore uPuld qualify for such benefits*'



8, flpplicsnts* counsel Or« \bhra has argued

that because Respondents No.1 and 2 are the participating

cadre and the cadre controlling authority respectively

of the CS^CSSS they are duty bound to formalise

the encadrenent of the applicants into the CS^CSSS

as per the mandate of Section 7(1) of the Act# It

is contended that the respondents have illegally

distinguished between ex cadre and cadre posts and

the non-encadrement of applicants would mean oondenning

them to a single cost throughout their servdLce career#

These arguments cannot stand judicial scrutiny.

The mandate contained in Section 7(1) of the Act was

to make the applicants employees of the Central Uo vt# and

this mandate has been fulfilled by respondents* orders

dated 29,^4.87 and dated 22,1#^fiD. There is nothing

contain 3d in section 7(1) of the Act which requires

respondents to encadre applicants in the CS^CSSS,

Both CSS as well as C5SS have ssr\d.ce rules promulgated

mder Article 309 of the Oonstitution. Those persons

appointed in accordance with the provisions of tl^se

rules are alone entitled to be members of the cadre

of CSS/C^SS. It is for this reason that the orders

dated 29,4#87 and 22,1, % have distinguished between

cadre posts and ex cadre posts and the distinction is

a legal ^od valid one#' Furthermore a decision whether or
not to encadre any post is a matter of policy which is

exclusively within the executive domain#

In the light of the above facts and ci rcua stan cea

'II

.'m



it cannot be said that respondents' action in

not encndering rpplicants in CSS/CSSS is illegal

or erbitrPty and the Hon'ble Supreme Court's ruling

cited in 3T 1992(3) SC 423 UOI \/s, Prat^ Narain

Singh relied upon by Shri Uohra which is clearly

distinguishable on f acts, does not ed\/8nce the

applicants' case.

11» Applicants had earlier filed Mas 2358/96

and 2356/96 for direction to respondents to expedite

the acceptance of Vth Pay Oommissioni/^in pars 87*4

of Chapter 87 in which recommendations had been

made regarding encadrsment of erstwhile SOPC employeee.

Curing hearing applicants' counsel Or. Ibhra states

that he i,;as not pressing those PI As. Houeuer,

respondents' counsel Shri A.K.Bharduej has shown us

copy of COPT's on dated 9.11.98 which is taken on

record from which it is clear that the aforesaid

proposals were not found a cceptable and it had be^

accordingly decided by the competent authority not

to ths SSfll6#

12, Curing hearing Shri Ubhra agreed that the

question of quashing of reqDonddits' order dated 26.2.92

uould arise only if applicants' prayer fd r fincadranent
min CSS succeeded. A3 that prayer does not succeed, th»

prayer for quashing of the order dated 26.2.92 also

fail 8.^

In the light of the facts and circumstances
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discussed abo */e, both 0 as fail enn are dignissed. No coats.

Lot copies of this order be placed in both OAs.

( P.C.KaNN an)
MEn9E:R(3)

/ug/

(S.R.AOIGE )
VICE chairman(a)i
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