3

P IR

T [T

gt

AT

>zese b

i

L m #gimes
LAt

CENTRAL ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH,H
0.A. No. 2189 of 1992

and : ' -

0.A. 1642 of ’ 1993

New De1h1 this the Ig%:;ey of December, 1997 L

HON BLE DR. - JOSE P. VERGHESE, 'VICE CHAIRMAN(J)
- HON BLE MR. K. MUTHUKUMAR MEMBER (A)

0.A. 2189 of 1992

shri S.P. Saxena T S A C
R/o 134, Ashirwad Apartments, » SN

Delhi-110 @92Z. : ) .. Applicant
8y Advocate Shri G.D. Gupta. oo - o

0.A. No. 1642 of 1993

‘shri R.S. Sahdev

Flat 106, Block-9,

Pharma Apantments

(near Patpadganj Bus Depot) , i

Delhi-S2. _ o -7 L..Applicant -

By Advocate Shri G.K. Aggaﬁwal.

VERSUS

Union of India in Defence Mlnlstry

Through: Secretary,

Department of Defence Research & Development

and Scientific Adviser to Defence Minister

and Director General Defence Research and

Development, South Block, .

DHQ PO New Delhi-110 011. . . Respondents

\

gy Advocate Shri P.H. Ramchandani.

ORDER

HON BLE MR. K. MUTHUKUMAR, MEMBER (A)

1. Separate 'departmental proceedings were initiated
against S/&hril g.P. Saxena, Scientist 'C and R.S.  Sahdev,
Scientist BT in the Defence Eleotroniee Applicatioh Laboratory
(hereinafter referred to as’DEAL). The charges . against S.F.

saxena were that while working as Scientist in the DEAL during
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thg years 1983-86, he engaged» himself in trade and business

without previous"sanction df the Government and carried phe

. husiness in the name of flrms of ‘M/s Blue Blr Electronics and M/s

Doon Processors in‘;whioh'his father—ln—law and his mother were

fpartners and whieh ;dealt "with DEAL in various supplies and,
'therefore, falled to ma1nta1n absolute 1ntegr1ty contravenlng the
" provisions of Rule 3(1)(1) and Rule 15 of the CCS (cCA)  Rules,

1965 (hereinafter referred ‘to as Rules), and that he commi tted

‘misconduct and failed“to ma1nta1n absolute integrity inasmuch as

he wasvfound in posse351on .0of secret document belonging to IRDE,

()Dehradun which was recovered from his house on 10. 9 86 and which

»

contalned secret informatlon belonglng to the Defence

Establishment and thereby, he cont.avened the prov131ons of Rule

3(1)(i) of the Rules.

2. In the ease of ether applicant, namely, Shri R.S.
sahdev - O.A. No. - 1642 of 1993,.he.was also charged with
failure to maintain absdlute integrity .and he was engaging
himself in trade of business without previous sanction of the
Government and carried out business in the name of M/s Blue Bird
Ei?ctronics and M/s Doon Processors in which the mother of the
applicant was a partner and which firm dealt with DEAL in various
suppliest He was also charged that he contravened Rule 3(1)(1)

and Rule 15 of the Rules. The same Enquiry Officer conductad

different proceedings and submitted reports separately.

3. Both the OAs were heard together and are deelt with in

this order.

0.A. 2189 of 1997
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The disciplinary proceedings ended in the penalty of

)

removal from service imposed on the applicant with.effect. from

-

Gl

18.8.92. Since the disciplinary authority was the .President of

India; applioant 'submitted a Mermorial whioh was treated as a

Rev1slon Petltlon under Rule 29 of the Rules and the Pres;dent

R S
ST -

o - rejected his petltlon v1de orders dated 5 3. 1993' The applicant

has challenged these orders in thls petltlon and has prayed that

these orders be quashed

S

i 5. The facts stated breifly are that.the applicant, a

¢) Group “A° Civilian Gazetted Offlcer was worklng -as Scientist C°

7.5_ under the respondents and whlle working in the aforesald post,
L i ‘7 was oroceeded agalnst in departmental proceedlngs dated 28. 4,1988
- ﬁ ; | on the charges ‘mentioned earlier. . The departmental -enquiry
! resulted in the Enquiry foioer returning the-findingslthat the

Article-I, namely, involvement in trade and business was partly

proved and the Article-1I, namely,.that tie had failed to maintain
absolute integrity inasmuch as certain secret confidential

documents relating to Instruments Research and Development

S L = Ve R ., e

Establishment were recovered from the possession of the applicant
in the shape of photostate copies which were part of secret file

arnd the applicant had no business to keep these secret documents

e i <2 e o Al 4

in his possession, was not proved. However, after considering'
<> the report of the Enquiry Officer and disagreeing with the

asseszmenl  of the Enquiry Officer, the disciolinary. authority,
B naimely, the President in regard to Article I and his.finding in
regard to Artilce-Ii, came to the conclusion that both ths

Articles of - charge framed against the applicant - stood proved

against him and, therefore, imposed the penalty of removal fron

service.  His revision petition wis also rejected.
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" him only in. respect of pcnaltles in. Rule 11 of the

4. ;i>

The ‘applicant-aséails these orders .of the disciplinary

6‘

authOrity‘bn the following grounds:- Lo

(1) ‘Accordlng to—him,

t aforesaid

Fules other' than the penalty of dlsmlssal removal or reduction

in rank and,- therefore, ‘the 1m9051t10n of the penalty of removal

was béd in law.

(11) . The- 1mpugned order - was not passedvby 'the competent

authority, namely, the President act1ng through the Secretarj,
Department of 'Defence _Research and Development as the

MiniSter—invcharge' did . not take "or act on the advice of the

Secretary, DRDO.

(i1i) The c¢harges were materially different from those on
which - the imougned_.order' of penalty was passed. The applicant
alzo alleges that he was not heard on findings and the penalty

order was passed without hesring him.

Civ) He also alleges that the disciplinary authority has
relied on testimony outside the enqulty on the contrary to the
evidence adduced in\ the enquiry. He has alsc taken the g:ound
that the penalty .is too <severe and disproportionste to the
miwconduct alleged to have been.proved and the procedurc which 1s
applicable to the dDDllCdHt was ot followed while issuing  the
impugned order  and  the Union Public Service Comm1531ﬁn‘wai not

consulted.
7. The respondents in their counter-reply have contested

the averments of the applicant. They maintain that the rules

applied in this .case were squarely applicable to the Govarnment

\o

Rule 14 of the‘Rules js applicable to
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servants in toto and there is noAéxceptiQp to'Rule 14, as claimed
by the applicant. The énquiry-waé cond&éted in accordance with
fﬁe détailed procedure in Rule 14 after ining a resonable
opportunitQ to the 'épplicant to def?nd his case and there is

| .
nothing in  Rule 14 of the Rules { which .goes _against the

) meem A

applicant-s fundémental{xrightsf'v_As;far ‘as the ‘disciplinarx

authority_;s~~ééﬁgérned, the President is the disciplinary

|

"‘authority in this case and the Minister-in-Charge in this  case

has exercised the .power under the Allooation.of Business Ruleé;

1961 and not the' Secretary, Defence Research & DeVelopment'

Ohganisation, DRDO  or ahy other'Secfetary in the Ministry of
Defence for that mattér:' Therefore,’tﬁe ~respondents maintain
that the impu;ned ~ order has: been iésued by thé competent
authority. They also maintain tﬁat while disagreeing‘with the
findings of the Enquiry Offiber, the disciplinary authority had
given detailed reasons for his dicagreement as required under

Rule 15(2) of the Rules and he was fully competent to record his

own findings. - They have also pointed ocut that the applicant had‘

himself admitted his guilt in'the charge, that he occasionally
helped his father~in—1aw-§nd his mother, who were partners in the
.ifirms. Reasons on disagareement with the findings of the Enquiry
,Offiéer in respect of Article-II hss also been given by the
disciplinary aufhori;y. They héve éverred tﬁat even if the
documents recovered ceased to have seourity value and.this doe:s
not cdilute the chafge of applicant being fQund_in possession  of
secrel document belonging to the IRDE. The respondents maintain
that the quantum of punishment it & subjective asseszmaent of
competent disciplinary authority wunder the = rules and the
compatent aﬁthority had taken all the relevant factors and

Lotality of the circumstances while imposing the penalty of

\
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removal from service. . The applicant was. given due opportunity

considerd before the impugned order was passed.

i

1
{ -

8. o We have oon31dered the Contcntlon of the. appllcant that

i

" of three major punlshments under Rule 11 whlch are cubject matter
of Article 311 of the Constltutlonb The learned counsel for the
applicaht argued 7that - the phooeedings initiated' against the

applicant were uhqer_ Rule 14 and that itself excluded the

4"
Rule 11 which included removal from service. This, in our view,

)

is totally mfseonoéived. Rule 14, as extracted, provides under
Rule 14(1) that no order imposing any of the penalites specified

in clauses (v) to (ix) of Rules 11 shall be made except after an

aforesaid Rules. ‘The probedure preSorihed under Rule 14 and Rule
15 are quite in eonsonance with Article 311 of the Constitution
and in this case, the'applicant admits,that_he is governed by CCS
(CCA) Rules but submits that under Rule 14, he cannot be
Eproceeded and imposed punishment of removal of service which is a
lmajor penalty. This, in our view, is not & correct appreciation

of the Rulee. The learned counsel for the applioaht'then argued

that the concerned ~“Secretary . of the ‘Department of Defeence
Research & Developmemnt Orgenisation was not consulted and the
order wat passed without taking his advice. Under the Rules of
A]lecation of PBusiness, as stated by the respondents,. the

disciplinary authority, namely, the President acts on the basis

of the advice tendered by the Minister-in-Charge. So long as the -

Minister-in-Charge had advised in this case,'the competency of
the order passed by the disciplinary authority in this case

.cannot be faulted. The learned counsel for the applicant then

and he submitted-va detailed representation,  which. was also.

',no proceedlngs ‘under Rule 14 of the Rules can be taken in respect

punishments -and penaltiee prescribed in clauses (v) to (ix) of

enquiry in the manner provided in this Rule and Rulel15 of the
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£fgued that the reasoning g1ven by the d1sciplinary authority‘in

disagreeing w;th the Enqu1ry Offlcer is vague and there 1is no

t

direct’prooving"jof the charges against the appllcant. The fact

that the applieant. occaslonally helped his father-in- ~law and h1s

mother who were partners in two firms by -writing in certain

-doeuments,A d1d not necessarlly prove that he had. engaged himself

in the trade or business, as charged He also argued that even
in regardvto‘-the:Artlcle—II of the charge,;lt was held to be not
proved by the Enquiry officer. - The reasoning given for

dlsagreement by the d1so1p11nary authorlty cannot be sald to _be

[y

‘logical and to_ have -concluslvely establlshed guilt and. the

finding as shown in the Article Qf_Charge,
9. : we have considered the aVernents and the arguments of

the learned counsel'for the parties.

10. In diseiplinary ‘matters, the Courts and Tribunals
cannsot sit in appeal over the decisions of the disciplinary and
appellate_authorities. The Courts also cannot go 1into the
correctness of the decisien. The judicial review is limited only

to see whether the decision maklng process was vitiated in any

- manner and whether the delinqguent official was provided adequate

opportunity of defence. ‘The law is well settled on this subject.

we only have - to refer to Union of India Vs. P. Upendra Sinah,

)

JT 1993 (1) page 658, H.B. Gandhi, Excize and Taxation Officer

Vs, Goninath and Others, 1997 supplemeintary 1 (2) SCC 317. B.C.

Cha turvedi Vs, U.0.I.., J.T. 1995 (&) Supreme Court 865 and

Government of Tamil Nadu and Others VS. A, Rajapandian, AIR

1995 (3) SC page 561.
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il. = From the facts on record, we have no material

conclude that the decision making process has been vitiated 1in
any manner. Enquiry was started under the relevant provisions of
law and was conducted according to the procedure prescribed under

the rules* The d1301p11nary\ authorlty has given a detailed

' reasonlng for dlsagreement wlth 'the flndlngs of the . Enquiry

Offlcer and came to the. conc1u51on that both the charges have

.been proved "'The appllcant was. also given due opportunity to

represent hlS -case whlch was done by, him vide his representatlon
dated \].6.1991,' which 1is stated_to have'been duly con51dered
before-the 1mpugned order'- ”s issued;' we do not- find any
infirmity in the procedure or in the conduct of the proceedings.

The correctness of ithe' decision arrlved by the competent

authority cannot also be examined by us sitting as a Court of

“appeal.
12. In - the circumstances, this applicant has no merit and
has to be dismissed.

0.+. No. 1642 of 1993

13, f The grounds taken by this applicant are also the same

" as in the earlier case of Shri S.P. Saxena - O.A. No. 7183 of

1997 and, therefore, our observations in the above case in regard
to the Article of‘ Charge against this applicant will egually
apply in this case also. Further, the disciplinary @authority
while dea;ing with the disagreement with the Enguiry Officer and
the assessment C° ‘had recorded that the applicant had himself
admitted during 'the course of oral enquiry proceedings that he
used Lo maintain rough book of accounts and,:‘therefore, it was
ana,

nroved that he- used to maintain record of two firms

therefore, had come to the conclusion that the facts and
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circumstances were sufficient to 1ndlcate that the applicant
involQed in. carrying benam1 bu31ness and thus 1nvolved himself 1in
the buéihess of two firms. In view of this, the disciplinary
authority concluded. that the charge framed agalnst him was held
to be:pr0veq. ‘ | |

i
1
|

1992, we do"not find <uff101ent materlal to 1nterfere 'in this
0.A. also. In »the result, thlS appllcatlon 1s also devoid of

merit and has tb be rejected;

15. In the. result, these two original Applications are

’

dismissed as devoid of merit but without.any order as to costs.

'14. - In .the 11ght of our- obaevatlons 1n O.A. No. .2189 of -
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(K. MUTHUKUMAR) (DR. JOSE P. VERGHESE)
" MEMBER (A) - " VICE CHAIRMAN(J)

Rakesh
. PA




