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CENTRAL ADMINISTRATIVE TRIBUNAL
FRINCIPAL BENCH,NEW DELHI

0.4.No.1605/1993

New Dolhi, This the2l't Day of  3July 1994

Hon'ble Shri P.T.Thiruvengadam,Member(A)

Shri € B Prasad,

Junior &€nginsar

P.W.,0, Division No.XIX
(Delhi Administration)
me Building, I.P, Estate
New Delhi 110002,

ceeApplicant
By Shri R Rajjapan, Advccate
Versus

1. Union of India Through
Secretary

- Ministry of Urban Development
Nirman Bhawan
New Delhi 110011,

2. The Director ueneral(works)
C.P,W.,D

Nirman Bhawan .
New Delhi 110011.

«+«.Raspondents
By Shri K C Sharma, Advocate

OCRDER' -

an'ble sfiri P.T.Thiruvengadam, Member (A4)

1. The épplicant was functioning as Junior cngin-zer
of the Central Public Works Department at the time

of introductien of Fourth Pay Commissicn Scales.
Prior to 1.1.86 he uaslfunctiqning in the pay

scalé of és.dZS-?UD which scale was revised from
1.1.86 to Rs.1400-40<1500~-EB~50-2300. The applicant
was given a Fixatioﬁ of Rs.1600 in the revised scale
With effect from 1.1.86. This Ffixation is not
disputea.

2{ Separately instructions were issued on

27.3.910Annexure R1 to O4) as per which! {wo scaloes

of pay for Junior Engineers in CPWD were 4llowed

from 1;1.86. Thesse two sciles were Rs, 1400 -231n

{(namely the replacement scale of Rs.425-7¢ )and
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am additional non functional selection gride
;;;Lg of Rs.1640-60-2600-E8-75-2500). Instructions
also stipul-ted that Juniocr Engineasrs on completion
of 5 years sarvice in the énﬁry grade of Rs.1400~
2300{§re revised scale of Rs.425-700, may be
placed in the higher qracde of Rs.1640-2900 'subject
to the rejection ofuunfit and vigilance clearance.
It wes specificelly mentioned that the higher
grade of Rs.1640-2900 qill not be considereq
ag[pfombtional one but will be non functional

ancd the benefit of FR 22 (1)(a){(i) will not be
admissible to them as theré would be no change

in their dutises and responsibilities. #As far

s the applicant is concerned, he Had completed

S years ssrvice in the-entry grade of Rs,425-700
{5 the date the nonlfunctional selection grade

of ﬁs‘1640-2900 was introduceq,namely from 1.1.86.
The reépondents after fixing the agpplicant at
Rs.1680 in the scale of Rs.1400-2300 allowad
fixation at Rs,1640 i.e. minimum of the non
functional selection grade from 1.1.86, The
applicant was mads eligible for his next

increment inlthe scale of Rs.1640-2900 on 1.1.87,
It is the case .of the applicanmt that his next
normal increment date()(] in Rs.425-700/1400-2300
g&<i>1.8.86 and.he should have been allowad
incrément in the scale of Rs,1640-2900 from this
date only and not from 1.1.87, His reprssontations
having been rejected, this 0A has been filed

for a direction that increment date in Rs.1640-
2900 should be 1.8.86 for the applicant,

2. The lsarned ccunsel for the applicant argqued -
that the scale of Rs,1640-2900 should be deemed to he

the replamement scale as farsagg the applicant is

e 3/
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concerned and thus relied on the orders passed by
Hon'ble Supreme Court in Union of India and others
Vs Shyama Pada Sidhanta and others reported in
1991 Supp(1)SCC 542,

3. The learned«:ounSBI for the ras;ondents
argued that fhe'raplacement scale for the applicant
was Rs.1400-2300 and the scale of Rs.1640-2900

was extended to the applicant not as a replacement

scale but as a non functional selection grade

"which is available to Junior Engineers on

completion of S years of service in the entry
grade. The instructions regarding fixation of
pay .oni being posted to non functional selection
grade are contained in Government of India's order
issued under FR 22, The relevant order issusd

on 22.,5.89 reads as under:- |

Para 2. Q'...U."...I...'......"....QQ.

After careFul consideration of the whole

‘matter, it has been decided that uhen a Government

servant is appointed from one post to anothar

vherte the appointment to the neu post does not

involve assumption of dutiss and responsibilities

Of gredter importdnce than these attached to
the old post, including appointment to non
functionzl selection grade, bd will drau as
initial pay the stage of the-time—scals of the
new post which is equal to his Pay in respect
of the old post, of if there is no such stage,
.the stage nexf ébove his pay in respect of the
old post., UWhile in the former cdse his next
increment will become duerﬁ the date hae woyld
‘haue received an increment in the old post,
Ain the latter case his next increment in the

?eu Fost, however, will become due on

Y4
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of the required pericd after which an
incremenﬁ is earned in the timg scale of
the nev post.:If the minimum of the time scale
of the neu post is higher than his pay in
respect of the old post, he would draw that
minimum as his initigl pay.
3. Nature of Uption available. With a vieuy
to avoiding anomalies betueen seniors and
junicrs appointed bafore and‘after accrual
ofiincrement in the old post, it has also
been decicded that a Government servant
on his appoittment to such a neu post may
be given an optiocn for fixation of his pay
in the new post either straightouvay, with
eFFecé from the date of his appointment
to the new post or, with effect from the
date of his hsxt increment in the old post,
In either cuse the date of next increment
will fall due only on completion of the
required period of Qualifying servicde
from the date the pay is fixed in the neuw
post. The method qF pay fixaticn will be
ag given in the examples annexad.
This opticn has to be exercised by the

Government servant within one month fmn

. the date qf such appointment and the option

once exercised sh.11l be final "
lions

Hs per the above prov1szé)gh1ch form part cf FR

22 a(ii) the applicant uus correctly fixed at

- §
ns.1640- on 1.1.86 and has. been allowed further

increments from the 1st’ of January of the following
years. Respondents have ‘aslec averred that the

Jun’cr engineers were allcued to oivs option

for ledthﬂ of pay in scale Rs; 1640-2900 either

From 1.1.86 or with effect from the date of t heirp

.. 5/
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next increment in the louer gradé., Such opticn
was giveh rspe&tedly and even as late as on
27.7.93 but the applicant did not exerciss
this option,and hence increment daté of 1ét
January in the higher sdale has been correctly
centinued. 7
4. Having purusad the provisions of FR 22
a(ii) as contained in the Govt of India's order
dat ed 22.5.89 quoted supra I am satisfiasd that
the applicantihéé besn correctly fixed at
Rs.1640 on 1.1.86 and has besn correctly allcued
increment from the 1st Jaruary in the following
years, Tha applicant had not e(ercised this
option for fixation of his pay in the higher
scale with effoct from the dute of his next
increment in the lower grade namsly 1st August
of every year, - vaiously in this particular
case such option was not.to his advantuaqge,
The applicant concedes this in his fejoinder.
I have also gone through the orders of the
Hon'ble Supreme Lourt relied upon by the
applicant. The case under considerat ion hefore
the Hon'ble Supreme Court was the case of
repl cement scazle wherein it was held that

the employees need not Jait for

12 mofAths from the date of fixation cof t heir
pay in t heir new scales for earning increment
int he revised scale. This is not the situation
in &hax circumstances of this OA., The scale

of R5.1640=29C0 is not a replacemant scale

for t he erstwuhile scale of Rs.425=700 and
accordingly the law laid down by the Hon'ble
Supreme Court is not of rel%énue tothe

8pplicant in this case.

.6/
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5. The learned courel for the applicant then
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referred to the order passed by the Bombay Bench

of this Tribunal in OA 535/93 decided on 8.2.94.

The order is reprbdgéed as under-s-
" The only controversy which arises in the

; present case is, whether if the applicsants
would be entitled fo put in full one year
service in the revised pay scale befora:
they cén draw an increment oruﬁ%her the
date of original incranent'in the louer
pay scale would be same for drawing an
increment in tﬁe revised pay scale.
2. The three applicants who appeared in
person joined as 3uqicr Engineers respectively
on 9.11.77, 21.3.77 and 25.3.77 in the pay
scale of R.,425-700. The entty grade for
this scale oF pay by virtue of Gout of India
order ddited 22/3/91 wzs Rg.1400-4C-20G0 EB
SO—ZSQD‘and‘on completion of five years
of service in the entry grade as on 1/1/86
or thereafter, the Junior engineers will be
placed in the higher gade pay scale of Rs.1640-
60-2600-58-75-2900 subject ér rejection of
ukfit and that the higher grade will not
be treated as a prohotiOn One, but will be
non=-fucntional, -Sevefal'representations
were made by the applicants to the respondents
reQuesting that fhey should be g ranted increment
on the date uhichluould have been available
to them in the lpmer»pay scale and it was
un-necessary for them to put in full 12
months of service in t he revised scale before
drawing the ne xt incrrhent. These
répresentations were not accepted.

oo 7
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3. The learned coﬁnsel for the respondsnts
pointed out that by letter dated 12/4/93
{Esbit R 1) the junior engineers were asked
to give an option Forlfixation of their pay
in t 8 scale of Rs.1640-290G within a month
from the date of issue of this O.M. and the
option once exercisad shéll be final, but
the option was not given by the applicants,
It must be noted that the applicants ple:ded
that several representatives were made to
the raspondents requesting the resgondents

to adhere tothe date of incrrment in the

revised pay scale and it does not appear

to be that this was 1 case where the
respondents should have proceeded on the
basis that there was no option. Even otheruise

filling of this petition becussz of the

~rejection of the representations could haye

A

servade as exercising the cptions as uwers

required Ey the letter aforesaid. The next
contention was that the applicaticn would be
barred by'timé.v But this objecticn can be
sustained bscause non=granting of the imecrement
is a recurring cause of action and the question
of limitation cannot arise in the present case,

4. The position of law in this respect is as

laid doun by the Suprems Court in thewse of

Union of Inda and others Vs Shyama Pada $idhanats

and others 1991 AZG Voi 16 whers it has bem
held th<t the office memorandum contrary to
FR 23,22(a)(ii) and 26(b}(i) cannot be given
effect to und the employaes wera ent itled

to get the first increment in the new scale )

on the date of due in the old scala.

.3/
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5. In the-réSUlt, the application is «llouad
‘and the respondents are directed to grant
next increment to the applicanf in the
highér grade pay scals of Rs.1640-2900 on
the normal date as due in the entry grade
éf Rs;1460-23DD in respect of all the thres
applicants. The applicant will be entitled
to costs which is quantified at Rs.500/-

in. one set. - This sh&ll . be done within two

months from the date of receipt of this order.”

The only law which has been laid down in the
abovs oéder ist hatlhn oFFiﬁe memorandum contrary
to FR 23,22(a) (ii) .and 26(b) (i) cannot bes given
effect to. I have already held that dén this OA
there is no infraction of the fundamental rules
particularly FR zz(a)(ii), This apart the
Bombay Bench of this Tribunal has prcceeded

on the premise that the option to adhers to

the date of increment in tﬁe-louer pay scale
should be deemed to have‘been made., dccordingly,
the OperatiQa portion states fhat the date of
next increment to the applicants in the higher
grade should be the normal date as duas

in the entry grade of Rs.1aoo-23co. As far

as this U4 is concerned I have already cbserved

, [Lfor /not
that/this applicant it uoulqéi?ve been advantagous

to have his increment in the higher scale

‘corresponding to the normal date of increment

in Rs.1400-2300. The applicant has himself stutod

in his rejoinder that_te was not interested in
that option for getting his pay fixed in the

hicher scale from the duts subseduent to 1.1.56,

.. 9/-
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Thus I do not find that the orders passed in

—

OA 535/93 to be of assistance to the applicant
in this case,
6. Under the circumstances the 04 is dismissed.

No costs.

).

(P +T.THIRUVENGADAM)

Member(d) , v
Lcp




