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CENTRAL AOrniNISTRATIUE TRIBUNAL
PRINCIPAL BENCH,NEU DELHI

O.A.No.l 505/1 993

Nesj Oslhi, This Day of July 1994

Hon'bla Shri P.T.Thiruveno.adam ,nBmbor(A)

Shri C B Prasad,
Junibr Enginear
P.U.D. Division No.XIX
(Oalhi Administration)
MSO Building, I.P. Estate
Neu Delhi 110002,

By Shri R Rajjapan, Advocate

Versus

1. Union of India Through
Secretary
flinistry of Urban Development
Nirroan Bhauan
New Delhi 110011.

2. The Director General(Uorks)
C.P.U.D
Nirman Bhauan
Neu Delhi 110011 .

By Shri K C Sharma, Advocate

ORDER' - •

...Applicant

...Respondent s

Hon'ble Shri P.T.Thiruvsngadam. nemberfA)

1. The applicant uas functioning as Junior Engin-sr
O of the Central Public Uorks Department at the time

of introduction of Fourth Pay Commission Scales.
Prior to 1.1.86 he was', funct ioning in the pay
scale of Rs.425-700 which scale was revised from
1.1.86 to Rs. 1400-40-^1800-08-50-2300. The applicant
was givyan a fixation of Rs.1 500 in the revised scale

with effect from 1.1.86. This fixation is not
disput ed,

2. Separately instructions were issued on

27.3.gi(Annexure R1 to Qm ) as per uhich,'scales
of pay for Junior Engineers in CPUD were allowed
from 1.1.86. These, two scales were Rs.140C-23nn

^ ^" '̂"ely the replacement scale of Rs. 425-7CC )and
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^jpditional non functional selection grade

sica]..©: of-' Rs . 1640-60-2600-EB-75-2900^ . Instructions

also stipul-ted that Bunior Engineers on completion
\

of 5 years serv/ice in the entry grade of Rs.1400-

23CD^re revised scale of Rs.425-700. may be
placed in the higher grade of Rs.164D-2900'subject

to the rejection ofi;unfit and vigilance clearance.

9

It uas specifically mentioned that the higher

grade of Rs.1640-2900 will not be considered

as/promotional one but will be non functional

and the benefit of FR 22 (l)(a)(i) uill not be

admissible to them as there would be no change

in their duties and responsibilities. Ms far

as the applicant is concerned, ha fead completed

5 years service in the-entry grade of Rs.425-700

thB date the non functional selection grade

of Rs.1640-2900 was introduced^namely from 1.1.86.

The respondents after fixing the applicant at

RS.16Q0 in the scale of Rs.1400-2300 allowed

fixation at Rs.l640 i.e. minimum of the non

functional selection grade from 1.1,86. The

applicant was mads eligible for his next

increment in the scale of Rs.1640-2900 on 1.1.87.

It is the case -of the applicant that his next

normal increment dateQQ in Rs. 425-700/1400-2300

irsQl.8.86 and.he should have been allowed
increment in the scale of Rs.1640-2900 from this

date only and not from 1.1.87. His representations

having been rejected, this OA has been filed

for a direction that increment date in Rs.1640-

2900,should be 1.8.86 for the applicant.

2. The learned counsel for the applicant argued
that the scale of Rs.1640-2900 should be deemed to be

the.replaoement scale as farsas t he -applicant is
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concerned and thus relied on the orders passed by

Hon'ble Supreme Court in Union of India and others

Us Shyama Pada Sidhahta and others reported in

1991 3upp(l)SCC 542.

3. The learned c ounsel for the respondents

argued that the replacement scale for the applicant

uas Rs.1400-2300 and the scale of Rs.1640-2900

uas extended to the applicant not as a replacement

scale but as a ,non functional selection grade

uhich is available to Ounior Engineers on

completion of 5 years of service in the entry

grade. The instructions regarding fixation of

pay .pn;i being posted to non functional selection

Q^ade are contained in Government of India's order

issued under FR 22. The relevant order issued

on 22.5 .89 reads as u'nder:-

Para 2

After careful consideration of the uhole

matter, it has been decided that uhen a Government

servant is appointed from one post to another

uhere the appointment to the new post does not

involve assumption of duties and responsibilities
of greater importance than these attached to

the old post, including appointment to non

functional selection grade, faa uiH drau as
initial pay the stage of the time-scale of the
neu post uhich is equal to his pay in respect
of the old post, of if there is no such stage,

.the stage next above his pay in respect of the
old post. Uhile in the former case his next
increment will becxome due on the date he would
have received an increment in the old post,
in the latter case his next increment in the

>"• """ houav/er, uin t,Bco„-e d.e on complslion

. . 4/



o

-4-,

of the required period after uhich an

increment is earned in the time scale of

the n8U post.:If the minimum of the time scale

of the new post is higher than his pay in

re.spect of the old post, he would rlrau that

minimum as his initial pay,

3. Nature of Option available. Uith a vieu

to avoiding anomalies between seniors and

junicrs appointed before and after accrual

of increment in the old post, it has also

been decided that a Government servant

on his appoittment to such a new post may

be given an option for fixation of his pay

in the new post either straightaway, with

effect from the date of his appointment

to the new post or, with effect from the

date of his next increment in the old post.

In either case the date of next increment

will fall due only on completion of the

required period of qualifying servide

from the date the pay is fixed in the new

Q post. The method of pay fixation will be

as given in the,examples annexed.

This option has to be exercised by the
Government servant within one month fnm

^ the date of such appointment and the option
once exercised sh ,11 be final."

^ionss per the above provis./^hich form part of FS
22 a(ri; the applicant uas correctly fixed at

- 00.1640- on 1.1.86 and haa. bean allowed farther
incrementa from the Isf of January of the following
years. Respondents have aslc averred that the
junior engineers were allowed to give option
for fixation of pay in scale Rs.1640-2900 either

\ / or with effect fro^ f he c4 4.rrcm the date of their
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next increment in the lower grade. Such option

was given repeatedly and even as late as on

27.7,93 but the applicant did not exercise

this option,and hence increment date of Ist

January in the higher sdale has been correctly

c ontinu od,

4. Having purusad the provisions of TR 22

a(ii) as contained in the Govt of India's order

dated 22,5.89 quoted supra I am satisfied that

the applicant has been correctly fixed at

Rs.1640 on 1.1,85 and has been correctly allowed

Q increment from the 1st 3arua.ry in the following

ye^rs. The applicant had not e,xercised this

option for fixation of his pay in the higher

saale with effect from the date of his next

increment in the lower grade namely 1st f^ugust

of every year. Obviously in this particular

case such option was not-to his advantage.

The applicant concedes this in his rejoinder,

I have also gone through the orders of the

Hon'ble Supreme '-ourt relied upon by the

applicant. The case under consideration before

the Hon'ble Supreme Court was the case of

repl "Cement scale wherein it was held that

the employees need not *2ait for

12 months from the date of fixation cf t heir

pay in t heir new scales for earning increment

int he revised scale. This is not the situation

in the 3 circumstances of this OA. The scale

of R3.164C-29D0 is not a replacement scale

for the erstwhile scale of Rs.425-700 and

accordingly the law laid down by the Hon'ble

Supreme Court is not of Tel^nve to the
A

Qpplicant in this case.

o
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:"5, The learned courffil for the applicant then

referred to the order passed by the Bombay Bench

of this Tribunal in OA 535/93 decided on 8.2,94.

The order is reproduced as underi-

" The only controversy which arises in the

' present case is, whether if the applicants

would be entitled to put in full one year

service in the revised pay scale before-

they can draw an inarrement orwf^.her the

date of original incranant in the lower

pay scale would be same for drawing an

Q increment in the revised pay scale.

2. Tha three applicants who appeared in

person joined as Bunicr Engineers respectivaly

on 9.11 .77, 21 .3.77 and 25.3 .77 in the pay

scale of Rj.425—700. The entty grade for

this scale of pay by virtue of Govt of India

order dated 22/3/91 was Rs.1400-4C-20CG E8

50-2300 and on completion of five years

of service in the entry grade as on 1/1/86

Q thereafter, the Ounior engineers will be
placed in the higher grade pay scale of Rs.1640-

6C-2600-EB-75-2900 subject or rejection of

uibfit and that the higher grade will not

be treated as a promotion one, but will be

non-fucntional. Several representations

were made by the applicants to the respondents

requesting that they should be granted incr-ment
on the d:ate which would have been available
to them in the Ipuer pay scale and it was

un-necessary for them to put in full 12

months of service in the revised scale before
drawing the next incrrment. Theso

representations were not accepted.
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3. The learned counsel for the respondents

pointed out that by letter dated

f^Esbit R l) the junior engineers were asked

to give an option for fixation of their pay

in t B scale of Rs.1640-2900 uithin a month

from the date of issue of- this O.ffl. and the

option once exercised shall be final, hut

the option was not given by the applicants.

It must be noted that the applicants pleaded

that several rspresentativos uare made to

the respondents requesting the respondents

to adhere to t he date of incmment in the

revised pay scale and it does not appear

to be that this was a case uhere the

respondents should have proceeded on the

basis that there uias no option. Even otherwise

filling of this petition becuase of the

rejection of the representations could have

servttdB as exercising the options as were

required by the letter aforesaid. The next

contention was that the app(^licat icn would be

O barred by time. But this- objection can be
sustained because non-granting of the intrrsment

is a recurring cause of action and the question

of limitation cannot arise in the present case,

4. The position of, law in this respect is as

laid down by the Supreme Court in the case of

Union of Inda and others Us Shyama Pada Sidhanata
and others 1991 A;g Uol 16 where it has been

held thcit the office memorandum contrary to
ER 23,22(a)(ii) and 26(b)(i) cannot be given
effect to and the employees were entitled

^to get the. first increment in the new scale
on the date of due in the old scale.,
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5. In the result, the application is allouad

and the respondents are directed to grant

next increment to the applicant in the

higher grade pay scale of Rs, 1640-2900 on

the normal date as due in the entry grade

(Sf Rs.1400-2300 in respect of all the three

applicants. The applicant uill be entitled

to costs which is quantified at Rs.SOO/-

in. one set. ' This shkll.be done uithin two

months from the date of receipt of this order."

The only law which has been laid down in the

above order ist hat lin office memorandum contrary

to FR 23,22 (a)(ii) and 26(b) (i) cannot be given

effect to. I have already held that tin this OA

there is no infraction of the fundamental rules

particularly FR 22(a)(ii). This apart the

Bombay Bench of this Tribunal has prcceeded

on the premise that the option to adhere to

the date of increment in the lower pay scale

should be deemed to have been made. Accordingly,

the operative portion states that the date of

next increment to the applicants in the higher

grade should be the normal data as due

in the entry grade of Rs.1 400-2300. as far

as this OA is concerned I have already observed
/for 2not

that/this applicant it woulc^,have been advantagous

to have his increment in the higher scale

corresponding to the normal date of increment

in Rs.1400-2300. The applicant has himself stated

in his rejoinder that_tie was not interested in

that option for getting his pay fixed in the

higher scale from the date subsequent to 1 .1 .36,

. . 9/-



» # V.J

-c

(P.T.THIRUUENGADAfl)
neraber(A)

LCP

-9-

Thus I do not find that tha orders passed in

OA 535/93 to be of assistance to the applicant

in this case,

6. Under the circumstances the OA is dismissed,

Wo c o st s .


