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Hon bl© Shri S.R. Adige, Vic© Chairman(A).
Hon bl© Smt. Lakshmi Swaminathan, Member(J).

Shri Narinder Singh,
S/o Shri Kartar Singh,
R/o D-182, Anand Vihar,
Delhi. .Applicant.

By Advocate Shri G.D. Gupta.

Versus

1. The Railway Board,
through its Chairman,
Ministry of Railways,
Rail Bhawan,
New Delhi.

The Secretary,
Railway Board,
Ministry of Railways,
Rail Bhawan,
New Delhi. Respondents.

By Advocate Shri J.D. Jain, Sr. Counsel, with Shri O.P.
Khastriya, Counsel.

ORDER

imina"

This is the second round of litigation in which

the applicant has filed the application u/s 19 of the

Administrative Tribunals Act, 1985. He has challenged the

validity of the appellate authority's order dated 30.6. 1992

confirming the penalty of dismissal from service imposed by

the disciplinary authority on the grounds that it is void,

discriminatory and unconstitutional.

The applicant while working as Assistant with

the respondents was chargesheeted vide memo dated 20,8.1982

and a departmental inquiry was held under Rule 9 of the

Railway Servants (Discipline and Appeal) Rules, 1968

(hereinafter referred to as 'the Rules'). After the

appellate authority in pursuance cf



conclusion of the departmental inquiry,

disciplinary authority by order dated 12.4.1984 dismissed

him from service. However, on appeal the appellate

authority in his order dated 24.9.1984^after taking into

account all the circumstances of the case reduced the

penalty to one of compulsory retirement from service. He

had also ordered that the pension admissible to the

applicant be reduced by l/3rd but the DCRG will not be

reduced. The applicant filed CW No.664/85 in the High

Court of Delhi against these penalty orders which was later

transferred to this Tribunal as TA 1103/85 and disposed of

on 28.4.1992. The Tribunal^following the judgement of the

Supreme Court in Ram Chander Vs. Union of India (AIR 1986

SC 1 173)^ held that the appellate authority has not

discharged his functions in accordance with Rule 22 of the

Rules. It was found that the appellate authority had not

dealt with several contentions raised by the petitioner in

his appeal and it was held that the appellate authority's

order should contain the reasons while dealing with the

grounds of appeal. In the circusmtances, the Tribunal set

aside the appellate authority s order and remitted the case

for fresh disposal. It was also held that the order of the

disciplinary authority stands revived and it becomes the

duty of the appellate authority to dispose of the

petitioner s appeal afresh after giving an oral hearing to

the petitioner with utmost expedition. In pursuance of the

Tribunal's order dated 28.4.1992, the impugned order has

been passed by the appellate authority after giving an oral

hearing to the applicant^ taking into account the appeal

filed by him by giving a detailed order. The appellate

authority has confirmed the disciplinary authority s order

of penalty and dismissed the applicant from service.



Shri G.D. Gupta, learned counsel for the

applicant, has challenged the penalty order of dismissal on

a number of grounds, namely;

That in the first instance, the department

after considering the departmental inquiry came

to the conclusion that the applicant should be

punished only with reduction in grade for a

period of 5 years. However, when the case was

referred to the Central Vigilance Commission

(CVC), it recomended dismissal from service.

The disciplinary authority also changed its mind

as it was recommended by the CVC. He has,

therefore, submitted that the CVC being a

recommendatory body, the disciplinary authoity

should not have in the first instance awarded

dismissal from service by abandoning its own

independent decision to impose only a punishment

of reduction in rank. He has relied on Nagaraj

Shivarao Karjagi Vs. Syndicate Bank Head Office

Manipal and Anr. (1991(2) SLR 784).

(ii) That the original appellate authority s

order dated 24.9.1984 had imposed two

punishments, namely; (i) compulsory

retirement from service; and (2) reduction of

>/3 rd pension, which are against the rules;.

(iii) That there is legal mala fide in the

second appellate authority s order passed by the

appellate authority in pursuance of th



Tribunal s judgement dated 28.^.1992 as it is

vindictive. His argument is that the appellate

authority could not have enhanced the punishment

that was given earlier, namely, compulsory

retirement to that of dismissal from service

merely because the applicant had approached the

Tribunal in TA 1 103/85. His contention is that

the appellate authority was not dealing with the

matter as if it was dealing with it for the

first time and could not, on the same facts and

circumstances, ignore the conclusions arrived at
by the earlier appellate authority that it would

be sufficient to impose the punishment of

compulsory retirement. Relying on the judgement

of the Supreme Court in B.C. Chaturvedi Vs.
Union of India & Ors. (1995(6) see 749), he has

submitted that the Tribunal,under the powers of
/

judicial review^ can interfere in this case on
the ground that the applicant could not be

penalised by a more severe punishment than what
was awarded to him by the first appellate

authority against which he had come to the
Tribunal. He has also submitted that the
judgement of the Supreme Court in Union of India
Vs Parma Nanda (1989(2) SCC 177) has to some
extent been modified by the judgement in B.C.

Chaturvedi's case (supra) and accordingly as the
punishment awarded in the present facts and
circumstances is shocking and arbitrary the same
ought to be set aside. He has submitted that
the applicant would be satisfied if the Tribunal
would, therefore, modify the appellate



authority's order confirming the punishment of

compulsory retirement awarded by the earlier

appellate authority s order dated 24.9.198^, but

without reductionn of 1/3 rd pension which

cannot be done unless action had been taken

under Rule 9 of the CCS (Pension) Rules, 1972.

The applicant has superannuated from service,

after the punishment was imposed by the impugned

order dated 30.6.1992.

(iv) He has also submitted that when Mangal

Parsad against whom also inquiry has been held

has been let off he could not have been punished

as there was then no question of connivance.

4. The respondents in their reply have controverted

the above facts and we have also heard Shri J.D. Jain,

learned Senior counsel. The respondents have submitted

that the inquiry has been held in accordance with the rules

and the impunged appellate authority's order has been

passed also in accordance with the rules and in pursuance

of the judgement of the Tribunal dated 28.4.1992.

According to them, they have also not held common

proceedings in the case of the applicant and Shri Mangal

Prasad. The authority had also given a personal hearing to

the applicant before passing the order and given detailed

reasons. They have, therefore, submitted that there is no

ground for quashing the order passed by the appellate

authority which considered the appeal afresh as per the

directions of the Tribunal dated 28.4.1992. In particular,

Shri J.D. Jain, learned counsel has submitted that since

the earlier order passed by the appellate authority no
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longer exists there is no question of any enhancement of

the penalty when the appellate authority has passed the

subsequent order of dismissal from service. The

respondents have also submitted the original records for

our perusal. In the circusmtances, the respondents have

submitted that the application may be dismissed as the

appellate authority has fully complied with the directions

of the Tribunal.

applicant has filed a rejoinder more or less

reiterating the averments in the application.

carefully considered the pleadings and
the submissions made by the learned counsel for the parties
as well as the records submitted by the respondents.

instructions

In Nagara] Shlvarao Karjagl (Supra), the Suprenre
Court had noted that the respondents had Issued

8.9.1986 that

disciplinary/appellate authorities must refer all vigilance
cases to the Chief Vigilance Officer (CVO) and consult him
on such cases Emphasis added). m
the circumstances, the Supreme Court held that under the
Banking Companies (Acquisition

Transfer of

undertakings, Act, ,970, the Ministry of Finanoe/Governaent
of India, has no jurisdiction to issue the impugned
directions to Banking institutions, uihich they could only
regulate. It was also observed that under Regulation 21
applicable to the Bank^ they were not required to consult
the CVC in every case, but wherever necessary in respect of
disciplinary cases having a vigilance angle. m this
context, the Supreme Court held that even if the Bank has
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— sez. ~ ..ze ,0 _uzt t.e c.nt.ax vz,zz.„ce
Co™.Z3sion l„ .very discipzinar, .atter zt.p
tha ■ ratter, it does not makethe Commission s advice bindlna on the ounish,
reference «as aZso . P"htshing authority.azso made to Article 32.(3, of the
institution. «hich is similar to Regulation 2.. regardin

Co-issio„ on an disciplinary matters affeotin a ^
rivysi ^ ''occing a seniorCivil servant. The Supreme Court has he,H s
Commission s function 'S function is purely advisory (See A.N. o'Sllv.
Vs. Union of india c.hdia. ,962 Suppl. (1) SCR 968) and rn
advice tendered by it i« . u- nd the
is it oh,- Government norObligatory upon the punishing authority to accept the
advice of the cvc.

ft

O' rn the present case, it is not th
the learnpri contention ofioarned counsel for the apolioant that th
Wndihg ihstruotiohs which hav k .
Government to the respo d ^
advice HOW the cvcVice. However. his contention is that n

disciplinary authority, in the first ■
conclusion that it was suffioi ^cme to a
reduction to ® 0®halty of

it sh ,d ^ ^ 5 yearsshould not have gone back on that dec- ,
the recommendations of the CVC to - "

tne cvc to impose on thp
d-alty Of dismissal from service i„ th '
the case, therefore, it g "tcumstances of
observations of th stated that theations of the Supreme Court in n-.. .
*ai-3agl (supra) that the "awaj Shivarao
-C tendered to tl -

decision in this -"t" vitiate
hotings in the fix -levantin the file submitted by the resn„ w
the submission of the r eapondents. AfterOf the Inouiry Officer s report hew-

report holding that



all the « articles of charge against the aODllcant

established by the Joint Secretary s note dated 21.2.1984,
rt was considered whether it would be sufficient to impose
a penalty of compulsory retirment which does not entail

disqualification for pensionary benefits. The fact that
the applicant had put in about 27 years of service and had
11 years more to go in service was considered, it has also

been stated in the note of 21.2.i984 that in case of
compulsory retirement, the case will be referred to the CVC
for reconsideration of the advice as they had recommended
dismissal from service. The ADV(R) in his note dated
22.2.1984, after briefly noting the nature of the
allegations against the applicant which have been held
proved has, however, opined that penalty of dismissal

advised by the CVC may not be considered unjustified.

After that, the competent authority has examined the

evidence in the departmental inquiry proceedings. In the

Secretary's note dated 5.3.1984 while noting that the CVC

had recommended dismissal from service, that the Inquiry

Officer had held the 4 charges proved,/although there is no

direct evidence but there was circumstantial evidence that

weighs heavily and probability, therefore, exists of mala

fide intentions,but taking into account the service

rendered by the applicant, his record, and the fact that

his family dependants will suffer, he has stated that the

penalty of dismissal from service will be too harsh and the

ends of justice will be met if he is reduced to the next

lower grade for a period of 5 years. But it is relevant to

note that he had again wanted the opinion of D.V. before

further action is taken. The D.V. in his note dated

6.3.1984 has further analysed the facts and circusmtances
of the case in detail and recorded as follows:



these taken collect!wai
,  collectively would tend to
indicate that ch--that shri Narinder singh has

--"oes. .xatant a"
o. -

forgeries/fraud aU tha «ay. seino
would ha ■ ® ®

be projected fro«. the above the e,, aoove, the word of

r: ^ —- - - .^otto be retained In service aen
strono ®

°  to paagree euh cvcs-co^endatlon ot dls.lasal .ro. service

::"• teouest secretar. t
reconsider this.

suff'^" l^tirlnder Singh has toas a consequence of the punlsh„,ent, It is
bis own .ahlng and not out of the .

Of the making«aawav Board or any of Us offigers.

;; ^«osed is anything other
I  - -Vised bv CVCcase Will n,,, .

reconsideration".

^he Secretary

directed reference back to CVC^for^rf
'belt note dated b. .a BB4 reiterated theT"'"" ^
namely, dismissal from s • ®arlier advice.

has recorded on 1 5. , ̂sTThat ^®^^®tary
accordingly. action may be taken

^hri G.D. Quat^ T
tbat as the discipUna '

ciPlinary authority had
^-bsons to accept the cvc "

®  recommendation on
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reconsideration but had simply accepted the same without

application of mind and, therefore, the decision was

'vitiated.

10. The above notings show that the disciplinary

authority^ while passing the impugned order dismissing the

applicant from service has indeed considered and

reconsidered the matter carefully in consultation with the

concerned officials in the department and CVC merely
A..

because finally^ the disciplinary authority agreed with the

recommendations of the CVC does not ipso facto mean that he

felt that it was an obligation on his part to accept the

advice of the CVC as there was no such compulsion on him.

In the circumstances of the case and in the absence

of materials on record to warrant the conclusion urged by

the learned counsel for the applicant, we cannot agree that

the decision of the disciplinary authority to order

dismissal of the applicant from service was a decision

without application of mind on the dictates of the CVC. We

are also unable to accept the contention that the decision

was, therefore, vitiated by mala fides. See the

observations of the Supreme Court in another case Jatinder

Kumar and Anr. Vs. State of Punjab ( AIR 1984 SC 1850)

where it was held that 'the allegations about mala fides

are more easily made than made out'. Therefore, in the

facts and circumstances of the case, the first contention

of the applicant is rejected.
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The second contention reQerding the aooellete
J authority's order dated 24.9.,984 Is of academic Interest

at this stage, having regard to the quashing of this order
by the Tribunal s order dated 28.4.1992. Therefore, we do
not consider it necessary to again deal with the original
appellate authority's order dated 24.9.1984.

«bloh has been stressed byShrl G.O. supta. learned counsel, is that there Is legal
aala fide in the second appellate authority s order which
has been lepugned here. He has very vehemently argued that
the appellate authority could not have enhanced the
punishment from compulsory retirement to dismissal fro.
service, m this connection, we have to see the Tribunal's
order in TA ,,83/85. The Tribunal had following the
decision of the Supreme Court in Ra. Chander's case
(aupra,. come to the conclusion that the appellate
authority must not only give hearing to the Government
servant concerned but also pass a reasoned order dealing
with the contentions raised by him in the appeal. i„ the
Circumstances, the Tribunal held:

"■••.we. therefore, have no hesitation In holding
that the appellate authority has not discharged
his functions in accordance with law in as much
as he has not given the petitioner a personal
hearing and has not dealt with the contentions
raised by him In the grounds of appeal m the
appellate order.

aPthprlty passes an -f,
tha—toeisiofl dlaeicUnaui
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th. „...r
tllg__5LDDel I a1-<a =.,,vi

--5s!Jl§JL_slajid5— ^'-q^nns__ removftH

0"oe the etden of the eppetete authotitv /s
removed by allowing the appeal, the order of
lisoiplinary authority stands restored we.
therefore.have no hesitation in tahing the view
that when the order of the appellate authority is

it has not been made
in accordance with law and the case

--u.a„-cne ca5><=> ^,s remii-f«^
tor fresh dispose), !-j]e__ocifer_^ef_y^g dmiaUflaci

af ^^i'^ala_jaOiarijbtaa_dispose or

(emphasis added)

'3- From the above decision, it is clear that what
- been set aside by the Tribunal s order dated Ta.4.„„
ib the original order passed by the appellate authority
a ed 2..9.,g8, and the order of the disciplinary authority
ate 12.4., 984 bi^tiissing the applicant stands restored.
-ere ore. in the facts of the case it will be erroneous to
consider that the impugned second appellate authority s
otder imposing on the applicant punishment of dismissal
om service ts enhancement of the punishment but. is. i„

ect conftrmation of the punishment order imposed on him
y the disciplinary authority, a perusal of

authnr^. perusal of the appellateority s order also shows application of .
ppxication of mind and that

has been passed after takina info

appeal i . account the grounds ofappeal, in terms of the Hif-co+- -the directions of the Tribunal. since
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the first appellate authorii-v'^ ^

thi. ^"thority s order does not survive mcase, the submission of the learned counsel for the
^PPUoant that there has been enhancement ot the puntshm t
bv the secon. appeUate authorttv s other t
because what exists is ,

order and th ^l-lPUnar, authorltVsthe appeal filed thereon by the applicant. The
ePPHcant has also been admittedly granted a
before the e oranted an oral hearingbefore the order was passed by the anneii t
The, c appellate authority.The Supreme Court in iir>iIn Union of ipuu
(supra) has held that th r -u

the ftnrt- ^ Tribunal cannot Interfere withthe finding of the Inquiry officer or coe t
where the oomoetent authority-here they are not arbitrary or utterly perverse Th
fiave also helri th f Pei^verse. They

h. IS imposed on the proved misconduct, the Trlbuhal ha^
"PPo-er to -bstltute us own discretion for that Of th ̂
authority Th^y^ •

of 1 a ' "'■'""Pie has been reiterated In a catenaJudgements by the Supreme Court (see for e
of Ta-ti W example, Govt.or lanil Nadu vs. a
.p-o, * Pandian (Alf? 1995 sc658),upendra Singh Vs iini« *
andN at 'TT , , SC 658)and N. Pajarathinan Vs «;fratw=. ,c

"BJ). However, Shri r; n ^

X  * * learned counsel, has veryforcefully submitted that by virtue of the
R P judgement inB.C. Chaturvedi s case (suore - .
J) that h- -, paragraph 25 Hansaria,w 1 e exercising the power of judicial rev-
Article 77^; f: JuPicial review underconstitution, the Tribunal has inherent
r: " ----Ity Of punlsbmentypenau; ueclslon of the executing authority was elt)
or arbitrary. i„ ,h„ ''^T-PTse
th °''P''ges levelled againstthe applicant which have h.
disciplinary proceedings relate to. 7^" aiLt
Pf "^ictitioii^ -aAia, allotment'"IPPS file

tampering and destruction v documents.ction Of Official documents i„ the

'^3-■8-tJ

Ifil
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jectlon «he,e he wes working and showing exceptional
■^interest In the oaee of one Shrl A.D. Kadaa, DIWT In his

transfer which are of a serioii« nai-/  v/i & serious nature. In the
olroumstanoes of the case, therefore, we are unable to
persuade ourselves to hold that the punishment awarded by
the appellate authority was either disproportionate,
perverse or arbitrary considering the nature and gravity of
the charges which justifies our exercise of the powers
unddr judicial r©vi©w 4. lreview to reduce the punishment order.
Therefore, we see no good ground to direct
bodlflcatlon/rejectlon of the appellate authority's order
dismissing the applicant from service which has otherwise
been valldly passed under the rules and directions of the
Tribunal dated 28.4. 1992.

The last ground taken by the learned counsel for
the applicant Is that since shrl Mangal Prasad has been let
off. therefore, the applicant could not be punished. The
respondents have submitted that they have held the Inquiry
against the applicant where Shri Mangal Prasad has been
examined as a witness. In the facts and circumstances of
the case, we find that merely because Shri Mangal Prasad
has been let off, is „o good ground that the applicant
should not be punished when the charges have been otherwise
held proved against him in the departmental Inquiry.
Therefore, this plea also fails.

«e have also considered the other grounds taken
half of the applicant, but do not find substance In
to allow the application. Therefore, in the facts and

Circumstances of the case, having found no Infirmity in the
impugned order passed by the appellate authority on



30.6.1992, confirming the penalty of dismissal from service

on the applicant warranting any interference in the matter,

the application is dismissed. There shall be no order as

to costs.

(Sat. Lakshtni Swaalnathan)
NanberCJ)

SRD'

(S.R. AdigcO
Vice Chairman (A)
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