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The Hon'ble Mr. B.S. Hegde, Member (Oudicial).
The Hon'ble Mr.

1. WheU.« Reporters of local papers my be allowed u, seethe Judgement?
2 To be referred to the Reporter or not?
3 Whether their Lordships wish to see the fair copy of the Jud^ent.
4. Whether it needs to be circulated to other Benches of the Tribunal.

3^U_D_G_E„rL.£_N_T

e Shri B.S. Hegde, Msmber (Judicial)^^^Oelivered by Hon'ble Shri

The applican t has mod this aopUcation under Section 19

of the Adroiniatra tive Tribunals Act, 1985 aggrieved with the

impugned order dated 12.5.1993 (Annaxure A-1) and seeks

dirst^tion to-the^partment not -to retira_bim till bis

superannuation uhich is on 31,7,1995 as p§r the date of

birth recorded in his service book at the time of his



appointment and to quash the impugned order.

2, The applicant uas apTointad as a Loco Cleaner

on 5.4.1953 and at the time of appointment, the

reapondente had recorded tha data of birth of the

applicant in service record as 20.7.1937 on the

basis of the documents produced by the applicant

in accor d-ance uith the rules.

3. The short point for consideration is uhether

the respondents can unilaterally altar tha date of

birth without issuing a shou~causB notice to the

applicant concerned as it was done in this case.

The Learned Counsel for the applicant, Shri B.S,

Mainee, draws my attention in support of his conten

tion stating that tha date of birth was recorded

as 20.7.1937 and adduced various documents i.e.

Annexures A-2 to A-4 wherein the data of birth

stated to be mentioned as 20.7,1937, He further urged

that the seniority list furnished by the respondents

in the year 1983 was neither shown to him nor supplied

to the applicant.

4, The respondents, in their reply, conceded, that

the original service book and the personal file of the

applicant were not traceable in the Divisional Office,

Therefore* in the year 1989 the respondants directed



iir • mr-iii

the applicant to file an affidavit declaring

date of birth. The applic^t gave the same date

of birth as was given by him at the time of his

appo intmint i.e. 20.7.1937. The file was reconstructed

and the enquiry was held at his back and col^®^^®^

the alleged original High School Certificate Wnere

the applic^t had studied and relied upon the date

of birth entered in the seniority list aid

accordingly issued a charge-sheet on 8,12.1992, Though

the inquiry Officer was appointed to go into the

matter further regular enquiry had not been completed.

The applicant denied the contention of the Respondents

alleging that the applicant's matriculation certificate

has been tanpered with. It is not the case of the

respondents that the applicant has sought for the

date of birth what was given at the time of his

appointment. Whate/er date of birth was given at

at the time of his appointment,he continued to state

the same till his date of birth was altered unilaterally

by the respondents without giving him any show cause

notice or associating him at the time of processing of

alteration.
learned

5. The/counsel for the applicant relied upon the

decision rendered by the Supreme Court in Binapani Dei

8. Others versus State of Orissa's case/_AlR 1967 SC 1269_/



w&ereln it fevas hald that the re^ondents had not

issued any show-cause notice and altered the date

of birth to the detriment of the applicant' without

any enquiry, which is against the principles of

neural justice, the instant, case, the applicant

has not been given any show cause notice while

altering the date of birth and there is nothing to

show on record that the seniority list had been

published or intimated to the applicant concerned.

It is also not disputed that the entire service

record had been reconstructed in the year 1989

and the respondents entirely relied upon the

date of birth entered in the seniority list issued

by them. It has come on record that the applicant

had not received the seniority list and he is

unaware of the same. The contention of the applicant

is that the alleged seniority list issued in the

year 1983 is not based on record. It is a well-set tied

principle that the authority cannot alter the date

of birth unilateralliy without giving an opportunity

to the aggrieved person. The courts have uniforniy

laid down that the change of date of birth of an



employee involve civil consequences. Such arr order

to the prejudice of the employee can be made only

after an inquiry is made in wtiich the enployee is

given adequate opportunity to set up his defence

and to correct or controvert the evidence which

is being relied upon against him. If a tanilateral

determination of the age of the enployee such an

order is likely to be quashed by the Court of i-aw.

Even the charge-sheet was issued after a lapse

of three years though the respondents have

allegedly in the know of things as the applicant

had given a v/rong declaration in the year,1989

6. Recently, Supreme Court irt the case of

IDI, Vs Harnam Singh/!jT 1993(3)SC 31i7held that

it is not open to the aggrieved person to change

the date of birth after lapse of many years

which is inordinate and unexplained delay.
When

such is the-case, notice to retire the applicant

from service with effect from 12.5.1993 does not

^pear to be in consonance with the relevant



procedure because the date of birth as recorded

in the service records which is stated to have

been misplaced by the respondents in their

office and the entire service record was

re-constructed in the year 1989 ^nd alter the

date of birth at his back without any intimatior

or sho\A>-cause notice before doing so. In the

instaat case, the applicant never sought the

cnangeof Date of birth and throughout he gave

the same date of birth as was given at the time

of appointment. Hence it is not the case

of the Respondents that Date of Birth wa

required to be done at the instance of tl

appl ic ant.

•7. In the circumstances^I hold that the

act of the respondents in issuing show-cause

notice to retire the applicant without holding ar

enquiry is not based on record and changin-q his

date of birth after a long time is not only

arbit rary but causes undue prejudice to the

^plicant's interecL+ ^ 4^^erest losing his vali
valid service



till his superannuation. I am satisfied that

the applicant has made out a justifiable case

in allowing him to continue in service

on the basis of the original date of birth

declared by him till superannuation. Accordingly,

I am of the view, that the letter of the

-respondents dated 12.5.1993 requires to be

quashed. The same is accordingly set aside
)

and quashed. I further direct the respondents

not to give effect to the order dated 12.5.1993

and allow the applicant to retire on the basis

of the date of birth declared by him at the

time of his appointment i.e. 20.7,1937.

Che 0 is di^osed of as above with

no order as to costs.

(B.S. )
M£M3£A(J)


