
UciMTRaL iTRMTIUt TRiaUi'^M.

Pr.IwuIPrtL dcJluH, wE-J UtLHl

OA No*1387 of ^3

New Delhi, dated this l^^day of October, iiJ34.

HON'BLE m, B.K. 5INGHJ Mti'lBER (A;

Shri Lachman Oasa Gandhi
d/o Snri Daulat Ram,
employed as Dy. Postmaster ^Gazetted;,
Indraprastha Head Post Office New Delhi
r/o Delhi
d/o dhri Sent Lai Aduocate,

Neu Wultan Nagar,
Neu lielni-11 ou56•

By Adv/ocate: jhri Bant Lai*

War aus

The union of inuia,
through the Becratary,
iliniatry of uommunications,
department of Kiats,
oaK jhauan, Neu oelhi-11-uJl .

THe dhief Postmaster derieral,
Delhi Oircle,
ilegnduot uhauan,
iMeu ijelhi—11 duo 1 • •

By Ac^vocate: Bnri ri.K. Gupta*

ORDER

Hon'ble ilr. a*K, Singh*

Applicant*

Respondents*

This OA 1387/33 has been filed against i^moranuum

do . Btaf f/bB-B dated Z.12.1^31 issued by the D*P.S* uelhi

Oircle Neu Delhi ^Annaxure A-1; and Letter No,a-.2/l/l

dated 27.8.31 issued fay tt^e BoPOs Delhi Postal Div/ision,

Buuth East neu oelhi conveying decision of the u.P.il.O*

ijelhi circle,Neu oelhi viua latter No . otaf f/dB-B/u.u.

Oendhi oatco 17.8.32 (Annexure a—2 y. Tne applicant

claims arrears of pay ano aliouances for tne period

from 4.7.1sa3 to 4.12*1331 on account of the applicant's



pronution to HSG~I with offact from 4«7«8^, the Odta

from which his imraediote junior uas promoted.

2. The aoinittud facts are that the applicant was

appointed as a ulerk, uho passed the iPU^ Examination

held in 1972. While working as A3PQE in LJelhi cast

iii\/ision, he had reported existance and nature of

business of certain firms running mail order business

as genuine. These firms ware found fake and uera

cheating public, as a result of cnecking Carried out

by the Departmental Squad. The oiscipiinary authority

considered it an act of mis-conouct and itianded ov/sc; the

Case to t3"ie wBl for enquiry. The udi conuucteo c.

dataileu enquiries anu recoiiiinenueo departmental action
uune

as oack as As a result of the recom.aenddtion, a

departmental enquiry pioceeuings were initiated against

him an-j It IS aomitt^d by both the parties that tne

1.0. has finalised the report in July 1e94 ana is

liKely to submit his report shortly to the oisciplinary
will

authority* whO|^t^e final scision in the matter anu the

applicant will hav/e the liberty to file an appeal before

the appellate authority, if the orders are auvursa.

to him, ana he also uULi ha-e the liberty to assail the
in the tribunal

final order in case it is aUwerse and the appellate

authority uoes not set aside the oroer of the disciplinary

authority.

3. The Jairnad counsel for the applicant drew

the attention of the court to the order passed oy this

Tribunal on jeptember 1991. The operutiv/e part of

that order is as follows:

"howe^/er, we are satisfieo that a diii^ction

must be issuod to the respunuent to cona.uer the



applicant for promatxon to the post of H.i.ii.-i
from the Oate when his juniors were promoted

and in an ad-ho c capacity. in case the rasponuent
oecides to com.nence disciplinary proceeoings

under Rule 14 of the uUi ^uuA; Rules against the
applicant by issuing a chargesheet, then in that
ev/ent, he will not be confirmed. In case he is
penalised, he can be reterted also. Je order
accordingly. The question of making any oirection
for payment of back wages does not arise as tne
applicant is yet to be promoted. This 0. A. is
disposed of as per tne directions yiwen abo\/e.
Parties are directed to bear t neir own costs."

4, A psrusal of this oroar of the Hon'ble Tribunal will

indicate that t he 'Tfibunal hev/er i^asufeb^ a direction to

promote the applicant out only to consiuer the question

of nis promotion to the post of Hilj—i on adhoc basis from

the Uute his immeoiate junior wias proiaoted. it wasfljrther

maue cluar that if the responuenta oacioe to uominence

disciplinary proceedings unuer hole 14 of the uCd^eun/

Rules 1905 against the applicant oy issuing a charge sheet

then in that ev/ent, he will not be confirmed. incase

•Irik he is penalised, he can be reverted also and the

tribunal ordered accordingly. (\U3 direction was mads

regarding payment of back wages. The Triounal had

only ordered for considering the Case of the applicant for

promotion, they had not pssweb any positive direction

to promote him. The question of back wages accoroing

to the Triuuhal coulu arise only if he was so promoted.

Thus the short question that is involved in this case is

that juniojs to the applicant were promoted w.e.f. 4.7.89
the

in H5G-"i in-,Scale of pay ftS.7uu-yuU.
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payment of \ J
5, The relief ciaimeo by the appiicant isjj^direars or

pay from 4.7.89 to 4.U.yi/iX>xxpc*xixxKaxi5m.XK ^lurrng the

couse of his argument cooay i.e. 11.10.^4, the iearneo

counsel for the applicant referred to the oecrsion in

OA 16^2/1989 wherein reliance has bcien placed on the

case of union of Indiai-etc. vs. K.U. Jankiraman, etc.

(31 1991 (3; 5u d27;. The Hon'ble i%• 3.P. Sharma on

a.6.94 has referred to certain other judgem=nt3 in case

of lielhi Development Authority vs. HC Khurana and Union o f
Kumar , ^ .

India Us. Kewal Ka-^ reported in 199o .Uudgemant Today (3;

at Page q97 and 735. respectively and time was grantee to

Doth tne learned counsels a/ohri Sent Lai ano il.K. Gupta

to study ano argue the case after going through the latest

judgements on rhis suoject.

5. The jLeafoed counsel for the applicant argueu

that Stinca^tha sealeo cover procedure was not adopted in

the Case of the applicant ano he was promoted on adhoc

basis liKe similarly situated persons anu at tne time of

promotion no prima facie case has oeen maoe out by LBI

ano no disciplinary proceedings had started against him.

he was entitled to airears of pay from the date his juniors

got it and that respondents are not justified in denying

him back wages. It is admitted that'in the light of

the direction of the court, tne applicant was given adhoc

promotion with effect from 4.7.89, but back uages ware not

paid.

6. I scrutinised the record of the uBI cnguiry conducted

against the applicant ano this enquiry report was submitted

in 3une 19o9 recommending that a Uxsciplmary enquiry

snoulo be initiateo against the applicant. It is abundantly



clear tnat prima facie case has been made ouc ayainst

tne applicant by the cBI as back as June anu th^

reapunuents cauia hav/e started departmental prjceedinys

just after the receipt uf recommendation of the ddl.

But, it seems tnat due to some aoministrativ/e lapae|

on the part of the respondents, it took time for them

to initiate departmentaljproceedings against him. In
tne Case of KU Jankiraman ^^Jiupraj,' learneo counsel

for the applicant relied on para 34. Para 34 deals with

promotion by the JPC ana tne adoption of sealed cover

procedure, 4here discif^linary proceedings ^re
pending

Magainst the delinquent employee. The operative portion
A

of the judgement is that if an employee is exonerated of

Charges, the scaled cover procedure would be opened and

he woulo oe eligible to yet all c ne consequential benefits

ana if the finainys of the oisciplinaiy/appellate authority

itix go against him, then che question of opening sealed

cover will not arise and he will not be entitled to

any benefit granted to his juniors. The icarneu counsel

for tne respondents referred to para 2d wherein it has

oeen observed that the^fribunal has erred in holding

tnat when an officer is found guilty in the discharge of

his duties, an imposition of penalty is all that is

necessary to improve his conduct anu to enforce discipline

and ensure purity in the administration. In the first

instance, the penalty short of dismissal will vary from

reduction in rank to censure, we are sure that the

Tribunal has not intended chat the promotion should

be gi oen to the officer from the original date even when

the penalty imparted is for ct reduction in rank. On

principle, for tne same reasons, tne officer cannoc be



reuaroed Dy pruinatian as a matter of course e^ysn if the

penalty is othei! than that of tne^reuuc tion in rank.
employee has no right to promotion. Ha has only a right to

be considered for promotion.*^ This was presumadiy tha
intention of the Hon'ble Tribunal unich passed the

judgement on 19.9.91 in the OA referred to above. It had

only uanted the respondents to consider promotion and it

had not given any positive direction to promote hira.

It seems, the responuents misunderstood the spirit of

thot oroer aho gave him promotion from 4.7.69,although

they had received recom.iiendation of the uBI in June d9

itself tnat a prima facie case for a departmental encjuiry
out ^

has been mbde against the applicant and this recominenda'"

tion, if implemented, uoulo have restraihed the responaenLS

from yiving effect to tha oiroction given by the Hon'ble

Tribunal «->n 19.9.91. This tnen oould have becojne a case

of sealed cover procedure and tne applicant and the respon

dents uoulo have been required to uait till the final

orders were passed in the enquiry, which was launched as

a result of the recom.nendution of the udl, wnicn had

established prima facie case agaihst the applicdnt. The

belated enquiry also started only on the basis of the

report sent by uBI in Juned9. Thus there is a clear nexus

betueen. the leport of the uBI and the departmental

proceedings started against the applicant. If action

had been initiated in June d9, when the report was

submitted, there would have been no question of promoting

ta the applicant even on an auhoc bdsis oecause this

would have auiounted to rewarding t he applicant bypromoting

him, when he was not entitled to be promoted, as a result of

prima facie case estaolisheo against him anu tne uiscipli —
proceeding

nary^oeing in jpffing. [he oalay in startJ-ng tne uisci-

piihary proceedings o^nen the enquiry report was
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tBCeii/ed from CBI is oijstGriaus and speaKs v,uluinea^.

apout tha conduct of tnu ruaponaents -ooemsedjOtecjcOjatLOBa
f,urtner promotion to him unen tha enquiry uas on^tnroua

light on the ignorance and manipulations indulged in
by the responotnts#

7, After hearing the arguments of both the parties

and going through various judgements on the subject,
i perused the one referred to by the dench itself i.e.
ueihi uevaiopment Aucnority v/S. H.w. Khurana. In this

case also tha Hon'bia jupreme Lourt has referred to Uin
the

oated iz.l.lySa, unicn applicable in

regard to government servafits in uhose case sealed
cover proceuure coulo oe adopted. Tne Hon'ble aupreije

uhich inter-aiia

uourt has referred to .-lauae of Hara -t^promdas r-.Govt.
oervants in respect of unom disciplinary procaeuings are

penuing or a oecision has oean taken to initiate uisciplinary

proceeoings", Q.i'l. dateo jeptcmoer 1^, 1yy2 substituted

a red clause Ui> thus; " (ii > Governnient servants in

respect of uhora chargo-sheet has bean issued and tne

disciplinary proceedings are pending; the Hon'ble

5uprame.; uourt has referred to para 2 of llfl No .22u11/2/85-

tstt.tA; dated January 12, 1988 isaued by tne department

of personnel and Training, ilinistry of Personnel, Public

Grievances and Pension, Government of Inuia on the subject

of procedure and guidelines to be folloueo in such cases

indicating situation in uhich sealed cover procedure

IS to be folioued. ulause ^i; specifies another category,

it relates to yovernment servants against unom an investi

gation on serious ailegationa of corruption, orioary or

similar grave misconuuct is ifi progress eitner by the

udl or any other agency, departmental or othcTuise. dnce

the GBl takes up the investigation and the report is x

received f ram t he GBI for initiating departmental

. • .8



action ana the dL^cision is taken to that effect to initYata
oiscipiinary proceedings for imposition of a major penalty,

these uill also fall uithin the category of serv/ants

against whom sealed co\/er procadure has to de|adopted.
The instant case was a fit case for adoption of sealed
cover procedure, since uBI had submitted the report

to a initiate departmental proceedings against the

applicant, before the guastion of his promotion was taken
the light of ^sujbray

up. Thus in^Knurana's case^also, the applicant is not
entitled to payment of back wages or arrears till he

is exonerated of the charges. The learned counsel for

the respondents also referred to a bunch of a cases

decided by the 3 Member Bench comprising of i'lr. Justice

R.J. pauhak, UJ., and L.ii. Jharma ana iM.d. Qjha, JJ in

jrit Petitions ^Livil^ f\los.53u, 3632, 3037, 3812—19,

8748-49 and 8522-27 of 1983 and uivil Miscellaneous

Petition Nos.9356-57 of 1983 and 33/5 of 1987 oecideo

on March 28, 1ad9. In this judgement it has oeen

clearly held that back uages for the period for which

a person autually did not work in the promotio^^post is
is

not payable. This^^ntained in para 19 of the judgement.

The learned counsel for the respondents further placed before

the Bench a Supreme Court Case Page 541 1994 in the case of

Management of Reserve Bank of India, New i^lhi vs.

Bhopal Singh Pancnal as respondents. In this case,

it was held that it is only wnen an employee is acguitted of

all blame;; and;, he is treated by the campetent authority

as being on duty during the period of suspension tree sucn

employee is entitled to roll pay and allowances for the

saio perioo. The le med counsel for t ne applicant



c.itatian \fy'^ /
aryued that this r.^ ia not appiicadie to the Casa of \^ /
the appiiCant oecause he was neter placed under suspension#

The ratio of the juagement is that in case of a susip;ena=d

employee under proceeding only when final orders are

passed by the competent authorities regarding treatment

of period of suspension as on duty or rot uili depend

upon his exoneration of the charges or otherwise.

The pouer^is v/ested only in the disciplinary/appellate

authority to determine unether the arrears snould be

paid or not only when they pass the final orders on

the report of t he 1.0. Thus the applicant will hate to

wait till the proceeoings are conciudeo anu final orders

are passed. In case if he is exonerated of cnarges

letelleo ayainot him, he will be entitled to all the

consequential benefits as established in tne case of

K.U. Oankiraman ts. union of India. If the findings

go ayainst him, he may as well be reterted to his

substantite post which he was noloing prior to nis

promotion as hoG-I and in that ev/entuality, he will not

be entitled to any back wagcS at ail. Taking a synoptic ^

tieu of the facts and su^«-&«Af£S of the case and tarious

ruling ef the Hon'ble Supreme Court, I am convinced that

there is no justification for grant of arrears of pay

to the applicant with effect from 4.7.89 till 4.12.91

and accordingly the application is dismissed as detoid

of any merit or substance leav/ing the parties to bear

their own costs.

w I Hi-i'iCi'lBwH ^ A;


