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CoNTRAL AUMINISTRATIVE TRIBUNA
PRINCIPAL BcMcH, NEwW DELHI AX

OA ND+1387 of 93

New Delhi, dated this /7‘(day of Uctober, i994.
HON'BLE MR. BeK. SINGH3 MEMBER (A)

Shri Lachman Ubass Gandhi

5/o shri Daulat Ram,

employed as Uy. Postmaster (Gazetted),

Indraprastha Head FPost Uffice New Delhi

R/o Delhi

C/o shri Sant Lal Advocate,

L=21(8) Neuw Multan Nagar,

New Aﬁlf'li'11uu56. e Ap,.)liCaﬂto

By Adwocates: oShri Sant Lal.

Ver sus

Te The union of Ilndia,
through the Secretary,
Ministry of communications,
uvepartment of Mosts,
bak shawan, New Lelhi=11.udle

25 The Chief Postmaster ULeneral,
belhi Circle,
Meghduot Shawan,
New welhi=11duule cee Responuents.

By advocate: dnri M.K. Gupt ae
0 RUDER

Hon'ble lir. B.K. Singhe

This 0A 1387/93 has been filed against Memorandum
Noe«Staff/8B-8 dated 21241591 issued by the U.P.5. welhi
Lircle New Delhi (Annexure A=1, and Letter No.8=2/1/1
Gated <7.8.9< issued by the 53P0s Delhi Postal Divisiaon,
Suuth Last New welhi conveying decision of the CePelleGe
velni circle,iNew uelhi viue letter NO;Jtaff/dB-B/L.uo
Gandhi datesu 17.8.92 (ANNexure A=Z,e The applicant
claimé arreérs of pay and allowances fur the period

from 4.7.1589 to 4.12.1991 on account of the applicant's
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promotion to HSG-1 with effect frum 4.7.89, the date

from whnich his immediute junior was promotede.

Ze The aumitted facts are that e applicant was

appointed as a Clerk, who passed the IPU' Examination
held in 1572. While working as A3P0S in Delhi cast
Uivision, he had reported existance and nature of
business of certain firms running mail order businees

as genuine. These firms were found fake and were
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cheating public, as a result of checking ca.ried out

by t he Departmental Squade The disciplinary authority

considered it an act of mis-conduct and rhanded ovex the
case to the <Bl for enquiry. The CBI conaucted ¢
detailed enquiries anu recommenued departmental action

June
as back as 190Y9. As a result of the recomuendation, a

departmental enquiry proceedinygs were initiated against
him anu 1t 18 admitted by both the parties that tne
l.0. has finalised the report in July 1394 and is

likely to submit hismport shortly to the disciplinary
will

authaority, uho“Fake final ecision in ¢t he matter anu the

applicant will have the liberty to file an appeal pefore

the appellate authority, if the orders are advsrse. :

to himy and he also will have the liberty tu assail the
: in the tribunal

final oruer*\in Case it is adveise and the appellate

authority does not set aside the order of the disciplinary

authoritye.

3. The Jarned counsel for the applicant drew b

the attention of the court to the order passed by this

T

Iribunal on septemper 1991. The operative part of

that order is as follows:

"However, we are satisfied that a direcction
MUSCT be 1ssued to the responuent to cons.uer the
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appiicant for promotion to the post of HeSelbe=l1
from the Oate when his juniors were promoted

and in an ad=hoc capacitye. 1N Ccase the responuent
decides to commence disciplinary proceedings
under-Rule 14 of the CL3a (LCA) Rules against the
applicant by issuing a chargesheet, then in that
gvent, he will not be confirmed. In case he is
penalised, he can be revesrted also. uWe order
aﬁcnrdingly. The guecstion of making any direction
for payment of back wages does not arise as tne
applicant is yet to be promoteds This U.A. is
disposed of as ber the directions yiven abovee.
Parties are directed to bear t neir own costs.”

4. A @ rusal of this order of the Hon 'ble Tribunal wiil
fhdit ks that the 'TELsUnal never” yssueds a girection to
.romote cthe applicant out only to consiuer the guestion

of nis promotion to the post of HSL=1 on adnoc basis from
the date his immediate junior wgs promoted. It was further

made clear that if the respondents decide Lo comaence

disciplinary proceedings under Rule 14 of the cud(wuay
Rules 1965 against the applicant by 1ssuing a Charge shect
then in that event, he will not be confirmed. In C ase

W% he is penalised, he can be reverted also and the
tribunal ordered accordingly. No direction was made
regarding payment of back wagese the Tripunal had
only ordered for considering ihe case of the applicant for
promotion, they had not [issued any positive direction

to promote hime The question of back wages accoruing

to the Trivunal coulu arise only if ne was so promoced.
Thus the short question that is involved in this case is
that junioms to the applicant were promoted weBefe 4.7.89

the
in HSG=1 i Stale of pay Rse7UU=SuUUe
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payment of
Se The relief claimed by the applicant lsgarrears o

pay from 4.7.89 to 4.1;.91:uuxg;xuxxxxuxmx wuraing che
couse of his argument today ie.ee 11e1ue34, the learned
counsel for the applicant referred to the gecision in

OA 1622/19689 wherein reliance has been placed on the

case of Union of India,.etCe VvSe Kol Jankiraman, etc.
(3T 1991 (3) sC 527). The Hon'ble ir. J.P. Sharma on
8.6.94 has reférred to certain other judgemsnts in case

of Uelhi Usvelopment Authority vse. HC Khurana and Unionof
India Use Keugimfzﬂ réported in 1995  Judgement Today (3)
at Page 697 and 7USrrespectively and time was granted to
both tne learned ccunsels 5/shri Sant Lal anu fl.A. Gupta
to‘study and argue the case after going through the latest

judgements on this subjecte

Se The dearoed counsel for the applicant argued

that simce _.the sealed cover procedure‘uas not adopted in
the case of the applicant and he was promoted on adhoc
basis like similarly situated persons and at thne time of
promotion no prima facie case has been made out by LBI

and no disciplinary proceedings had started agaelnst him,
he was entitled to arrears of pay from the date his juniors
got it and tnat respondents are not justified in denying
him back wagese. It is admitted that in the light of

the direction of the court, tne applicant was given adhoc

promotion with effect from 4.7.89, but back wages were not

paid.

Be 1 scrutinised the record of 8 uBl cnquiry conducted
against the applicant anu this enquiry report was submitted
in June 1909 recommending that a disciplinary enquiry

shoula be initiated against the applicante

it is gpundantly
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clear that prima facié mE4B case has been made out ayainst
the applicant by the LBI as back as June 1985 and ths
responaents could have started dep artmental proceedings
just after themceipt of recommendation of the uole

gut, it seems that due to some administrative lapse}

on the part of the respondenha'it took time for them

to initiate departmenta#proceedings against hime 1In

the case of KV Jankiraman ABuprd) the learned counsel
for~ma‘applicant relied on para 34. Para 34 deals with

promotion by the LUPC and the adoption of sealed cover

procedure, wheré - XRARGxm&Rekeg disci.linary proceedings are

pending :
Aagainst the delinguent employee. The operative portion

of the judgement is that if an employee 1s exonerated af
charges, the scaled cover procedure would be opened and

he would pes eligible to get all tie consequeintial penefits
and if the findings of the disciplinary/appellate authority
xx'go against him, then the guestion of opening seagled
cover wiil not arise and he will not be entitled to

any benefit granted to nis juniorse. The learneu counsel
for t ne respundents referred to para 45 whsrein 1t has

peen obscsrved that the'

Tribunal has erred in holding
that when an officer is found guilty in the discharge of
his duties, an impos¥tion of penalty is all that is
necessary to improve his conduct anu to enforce diécipline
and ansure purity in fhe administration. In the first
instance, the penalty short of dismissal will vary from
reduction in rank to censure. We are sure that the
Tribunal has not intended that the promotion should

be given to the officer from the original date even when
the penglty imparted is for & reduction in rank. On
pranciple, for tne same reasons, the officer cannot be

eeeb

L S L—

PP

|




3
i
3
§

-6

rewsraed Dy hrumonlon as a mattef of course even if the
penalty is othen than that of tnaLauucnion in rank. An
employee has no right to promotione He has only a right to
be considered for pfomotion.” This was presumably the
intention of the Hon'ble Tribunal which passed the
judgement on 19.5.91 inthe UA referred to abovee 4t had
only wanted the respondents to consider promotion and it
had not given any positive direction to promote hime

It seems, the respondents misunderstood the spirit of
that orger and gave him promotion from 4e7.69,although
they had received recomiendation of the LB8I in June &9
itself that a prima facie case for a departmental enquiry

out _
has been made « against tne applicant and this recommenda=

tion, if implemented, woula have restrained the respondents

from giving effect to t he direction given by the Hon'ble
Tribunal un 19.5.91. This then would have become a Case
of sealed cover proccdure and the gpplicant and the respon=
dents woulo have besn required to wait till the final
orders were passed in the enquiry, which was launched as

a result of the recommendation of the Lgl, wnich h ad
established prima facie case against the applicate. The
belated enguiry also started only on the basis ofthe
report sent by GBI in JunsdY9. Thus there is g clear nexus
between the mport of the CBI »weewscy and the departmental
proceedings started agal nst the agpplicant. If action

had been initiated in June 89, when ﬂhe report was
submitted, there would have been no question of promotinog
%8 the applicant even on an auhoc basis because this

would have amounted to rewarding ¢ he applicant bypromoting

him, when he was not entitled to be promoted, as a result of

prima facie Case estaolished against him anu the discipli-
proceeding
Nary, bsing 1nﬂofr1ng. The delay in starting the uisci=-

plinary proceedings .hen the enjuiry report was
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received from CBI is mysterious and speaks vg lumes. .
about the conduct of the re spondent s .ohenoedikxxGiving,
further promotion to him when the enquiry was on throus
indulged in

light on the ignorance and manipulations

by the respondentsSe

P After he aring the arguments of both the parties
and going through various judgements on the subject,
1 perused the one referred to Dy the Bench itself i.e.
Uelhi Levelopment Authority vse H... Khurana. In this
case also the Hon'ble suprems Lourt has referred to 4N
gated 12.11988, wnich ¢s§2§uiualina applicable 1in
regard to government servants in whose case sgaled
cover procecurs coulo pe adopted. T[ne Hon'ble supreme
which inter-alia
Court has referred to ulause (i) of Para 4h910uiuas:ﬁﬁavt.
servants in respect of whom disciplinary p;aceeulngs ars
pending or a decision has been taken fo initiate uisciplinary
proceedings"y 0./. dated septumoer 14, 1992 substituied
a rew clause (ii, thus: "(ii) Government servants in
respect of whom charge=sheet has besn issued and tne
disciplinary proceedings are pending; the Hon'oble
Supreme.: Court has referred to para < of OM Noe22411/2/86=-
Estte.(A,) dated January 12, 1988 issued by tne Uepartment
of personnel and Training, Ministry of Personnel, Public
Grievances and Pension, Government of India on the subject
of procedure and guidelines to be followed in such cases
indicating situation in which sealed cover procedurs
1s to be followede. Clause \1, specifies another category.
it relates to government servants against whom an investi=
gation on serious allegations of corruption, oripbary or
similar grave misconduct is 1in progress esiLner by the
L3l or any other agency, departmental or oth.rwise. dUnce
the LBI takes up the investigation and the report is =

received fromcthe uBl for initiating department al

...a
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action and the docision istaken to that effect to init e
disciplinary proceedings for imposition of a major penalty,
these will also fall within the category of servants
against whom sealed cover procedure has to Dakdopted.

The instant case was a fit case for adoption of sealed

cover procedure, since GBI had submitted the report .,
to ® initiate departmental proceedings against the
applicant, before the  gquestion of his promotion was taken

the light of (supra/
upe Thus in Knurana's casaAFlso, the gpplicant is not

entitled to payment of back wages Or arrexrs till he

is excneraced of the charges. The learned counsel for
the respaongents also referred to a bunch of & cases
deﬁiuad by the 3 Member.Bengh comprising of Mre Justice

ReSe Pathak, CJ, and L.ile 3harma and Neuoe Ojha, JJ in

Jrit Petitions (Livil) Wose53u, 3832, 3637, 3812=-19,
8748-49 and 9522=27 of 1983 and wivil Miscellaneous

Petition NOS«9356-57 of 1983 and 3345 of 1387 decided
on March 28, 1989« In this judgement it has been

clearly held that back wges for the period for which

a person autually gld not work in the promotloﬁ post is
not payable. Thlgrgnntained in para 19 of the judgement.

The learned counsel for the respondents further placed bpefore

the Sench a Supreme Court Case Page 541 1994 in the case of
Management of Reserve Bank of India, New Delhi vs.

Bhopal Singh Panchal as respondents. In this case,

it was held that it is only when an employee is acquitted of
all plame:: andii he is treated by the cumpeLent authority

as belng onN duty during tne period of suspension thee sucn
employee is entitled to full pay and allowances for the

sald periode. The le med counsel for thne applicant

ARSI RESI .
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aryued that this r.; is not applicable to tie case of

the applicant because he was never placed under suspensione

The ratio of the judgement is that %R in case of a suspended

“ e oo iR SR

employee under proceeding only when final orders are
passed by t he competent authorities rega:ding treatment

of period of suspension as on duty or not will depend

upon his exoneration of the charges or otherwises

‘he power.is vested only in t he disciplinary/appellate
author ity to determine wnether the arrears should be
paid or ndt only when they pass the final orders on

the report of the I.0. Thus the applicant will have to

wait till the proceedings are concluded and final orders
are passed. In case if he is exonerated of charges £

levelled against him, he will be entitled to all the

conseguential benefits as established in the case of
Ke.Ue Jankiraman vse. Union of India. If the findings
go against him, he may as well be reverted to his
substantive post which he was nolaing prior to his

promgtion as H3G=1 and in that eventuality, he will not

be entitled to any back wages at alle Taking a synoptic

view of the facts and sdggzggggz of the case and variogus
' ruling of the Hon'ble Supreme Cdurt. 1l am convinced that

there is no justification for grant of arrears of pay

to the applicant with effect from 4.7.89 till 4.,12.91

and accordingly the application is dismissed as devoid

of any merit or substance leaving the parties to bear

their own costse i
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