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Central Administrative Tribunal
Princibal Bench: New Delhi

OA No. 1997/93 ^
OA No. 1235/93'*^
OA No. 1792/93

Delhi, this the J^C day of if"

Hon'ble Dr. Jose P. Verghese, Vicr-Chsi ritian( J)
Hon'ble Shri S.P.Biswas,Member (A)

OA 1997/93

Dr. Lai Chand Thakur,
s/o Sh. Jawala Prasad,
r/o E-19, G.T.B. Hospital Complex,
Shahdara, Delhi.

(By Sh. 6.D. Gupta)

Versus

. .Petitioner

Union of India through

1. Secretary,

Ministry of Health & Family Welfare,
Nirman Bhawan, New Delhi.

2. The Secretary (Medical & Public Health)
Govt. of NCT of Delhi, Delhi.

3. The Director General of Health Services,
Ministry of Health & Family Welfare,
Nirman Bhawan, New Delhi.

4. Dr. (Mrs.) Meena Gupta,
Professor of Neurology,
G.B.Pant Hospital,
New Delhi. ....Respondents

(By Smt. Raj Kumari Chopra for official respondents and
Smt. Shyamla Pappau alongwith Sh. B.S.Mainee and Sh. M.R,
Krishnamurthy for private respondents)

DA No. 1255/93

Dr. Lai Chand Thakur,
s/o Sh. Jawala Prasad,
r/o E-19, G.T.B. Hospital Complex,
Shahdara, Delhi.

(By Sh. G.D. Gupta)

Versus

Union of India through

.Petitioner

1. Secretary,
Ministry of Health & Family Welfare,
Nirman Bhawan, New Delhi.

i. The Director General of Health Services,
Nirman Bhawan, New Delhi.



3 The Secretary, . „ . n
Ministry of Personnel, Public
Pension, Department of Personnel &Trg.,
New Delhi.

4. The Union Puiilic Service Cominission through /
Secretary, ,

Shahjahan Road, Respondent^
New Delhi. '""

(By Smt. Rao Kutnari Chopra for respondents )
OA No. 1792/93

Dr. (Mrs.) Meena Gupta,
Professor of Neurology,
G.B.Pant JHospital,
New Delhi.
r/o 23/143, Lodhi Colony,
New Delhi.

.. peti tioner

(By Advocate: Smt. Shyanila Pappu alongwith Sh. B.S. Mainee
and Sh.M.R. Krishnamurthy)

Versus

Union of India through

1 SBcrstsryj
Ministry of Health & Family Welfare,
Nirman Bhawan, New Delhi.

The Secretary,

Ministry of Personnel, Pension and
Public Grievances,
Department of Personnel S Training,
Establishment (D) Section,
North Block, New Delhi.

3. The Secretary (Medical)
Delhi Administration,
Delhi.

4. Dr. Lai Chand Thakur,
s/o Sh. Jawala Prasad Thakur,
E-19 Guru Teg Bahadur Hosptial Complex,
Shahdara, Delhi. ,.. .Respo-idents

(By Smt. Raj Kumari Chopra for official respondents and
Sh. G.D.Gupta alongwith Shri Promod Gupta for private
respondents)

ORDER

[Hon'ble Shri S.P. Biswas, Member(A)3

Petitioner in OA-1235/93 Dr. Lai Chand Thakur

is also petitioner in OA-1997/93 and respondent no. 4 in

OA 1792/93. The petitioner in OA 1792/93 was a respondent

i



in OA 1235/93 and in OA 1997/93. Dr. Lai Chand Thakur and

Dr. (Mrs.) Meena Gupta [in short Dr. Thakur and Dr.

(Mrs.)Gupta] were appointed as Lecturer on 10.10.1980 and

25.1.1982 respectively. Thereafter, Central Health

Services Rules of 1982 were promulgated vide Notification

dated 11.11.1982 and as a consequence both Dr. Thakur and

Dr.(Mrs.) Gupta were re-designated and appointed as

Assistant Professor w.e.f. 1.1.1983.

2. One vacancy pertaining to the year 1985,

which originally belonged to the direct recruit quota, was

available and the same was referred to Union Public Service

Commission (in short UPSC) for direct recruitment. On both

the occasions the UPSC expressed its inability to recommend

a suitable candidate. Subsequently in March, 1988 UPSC was

requested to allow to fill up the vacancy by promotion.

UPSC advised that since this fact amounts to relaxation of

the recruitment rules the matter may be first referred to

DOP&T and then to UPSC alongwith their advise.

Subsequently, the matter was referred to DOP&T on 26.5.1988

seeking their concurrence to fill up the post of Professor

of Neurology, GB Pant Hospital, New Delhi by promotion

through DPC instead of by direct recruitment. DOP&T

conveyed their no objection and as a one time measure

allowed the proposed -relaxation of recruitment rules so as

to divert the vacancy to the promotion quota on 14.6.1988.

Accordingly, the proposal was sent to UPSC to convene a
./ 4

meeting of the DPC to recommend the name of the eligible

officer for promotion as f^rofessor of Neurology on

22.7.1988. Subsequently a DPC heldy its meeting on



30.6.1989 and Dr. (Mr«:(Hrs.)G„pta pas selected aad posted as"
Professor of Neuroloav r ry. G-B. Pant Hospital, New Delhi

7.12.1989. Or Th.. uhaKur challenged this order of
appointment of Dr CMe--
. ^ . s.)Gupta by an OA-1659/89 ^Meginginter alia that Dr. (Mrs) Gimtj,

^ not eligible for
consideration for promotion for the said-^.T -•-

^ said post since she hasnot completed the period of eligibility f.
9 iity in accordance with

'Ot t.e post 0, ppo,_,
te tad pca,ed that tte Ttit„„al .a, set aside

the minutes of the nor eld in June/July, 1989 and declare
the selection of Dr

-) upta to the post of Professor
of Neurology, G.B.Pant Hospital, Ne» Delhi. iUeqal. ,t
.as also prayed i„ the said 0« that the rosporJts thereip

directed to declare the applicant as legally prp.oted to'*
the post of Professor rf ^of Neurology, G.B. Pant Hospital,
New Delhi w.e.f. igg/ with all consequential benefits.
The respondents in thp •"^aid case submitted that in
accordance with the rules of 19P9 h.i-i.uies or 1982 both Dr. Thakur and

'>r(Hrs) Gupta had gut i„ three years of service at the ti.e
thP. .ere appointed as Professors.Gs such hoth of thee were
appointed in accordance with the Rules by ' way of '
re-designation only as Assistanf o * ^Hssistant Professor w.e.f. /

1.1.1983. it was also pointed out by the respondents in
the said OA that in view nf i-he, w • •in view of the decision to relax the

recruitment rules with the approval of DOPST and
transferred the said vacancy from direct recruit quota to
promotee quota. They have duly intimated the UPSC to fill

up the post in accordance with the Rules of ^1982.
According to the said recruitment rules the Associate
Professor with four years of regular service in the grade
in the case of persons directly recruited as Assistant

Professor or Assistant Professor with seven years combined
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^ accnriate Professor andr.<,.l»r r.ervue in thn gradn of OESOc.ate
^..istanf P.o.osso, out of -hic^ "»« iesn than fou: voats
snail be as nosociate Professor,-ere elioibile tor
corrsideration to the post of Professor. It -as also
provided rn the recruit.ent rules that the condition of
four years 0. regular service as associate Professor -as
not applied in case of an Associate Professor -ho -as
prcoted to the post of Associate Professor before co.ing
into force of the Central Health Service (A.end.ent) Rules
of l,86,rendering five years of regular service as
Assistant Professor. Thus the requirement in case of both

rpcp was five years regular service as
the parties in this case was iive yc

Assistant Professor.

3. The case of the petitioner in the said OA

namely Dr. Thakur was that since the UPSC received the
requisition for filling up the post on 22.7.1988 by
relaxation of the rules and finally the DPC was held on

30.6.1989, on the crucial date both on 22.7.1988 as well as

by 30.6.1989, Dr. (Mrs.) Gupta was not eligible to be
considered since she had not completed five years of

required service, by that period. The official respondents

on the other hand submitted since at the time when the DPC

was held both the parties had not fulfilled the requisite

experience of four years as Associate Professor in respect

of direct recruits for.being eligible for promotion to the

post of Professor, the remission of two years in the total

qualifying service as admissible to them were granted to

both of them. But tfiis court by an order dated 9.9.1991

did not appreciate the said stand of the respondents and

stated that the question of remission of two years in both

/the cases was not in accordance with the rules and tried to



proceed with the assumption that the required number of

years for being eligible for promotion to the post of

Professor was four years and Dr.' (Mrs) Gupta did not

fulfil the said eligibility criteria as on 30.6.1989.

A. Accordingly this court allowed the

petition and directed the respondents to hold a fresh DPC

to consider only those persons who were eligible as on

30.6.1988 and based on the recommendation of the DPC

considered the persons recommended by the DPC only for

appointment to the post.

5. In pursuance to the said order the

respondents held the review DPC which was directed to be

held as on 30.6.1989 and the said review DPC was held on

1.1.1992. It so happened and only Dr. Thakur was found

eligible in accordance with recruitment rules and his name

was considered but not recommended because of his service

record. It was stated that the said DPC applied the bench

mark of 'Very good' and Dr. Thakur could not make the

grade in accordance with the said bench mark.

6. The contention of Dr. Thakur, therefore,

is that the finding of the review DPC as per the orders of

this c_ourt. dated 5.1.1991 is illegal to the extent that the

review DPC has wrongly applied the rules prescribing the

higher bench mark which, according to him, was not

applicable to this case. Thus, in this OA namely

OA-1235/93 Dr.Thakur is seeking a declaration from this

court that the review DPC held on 1.1.1992 which was to be

held as on 30.6.1989 is illegal and the rejection of the
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ince the Oh datedain-l leant'i. candidature is wrong s

10.J.1989 requrin, a bench .acK of "Very Good' »ac -rongly
applied to the case of the petitioner by the DPC and the
DPC ought not to have follopcd the office he.orahdu. dated
10.3.1989 rather it should have followed this O.M. prior

to the said date. It was also stated by Dr. Thakur that
since the higher bench mark of 'Very good' was prescribed

only by the Oh dated 10.3.1989, the said rule could not be
made applicable to the case of Dr. Thakur for the reasons

that the vacancy has already arisen as on 22.7.1988, the

date on which the respondents had sent the requisition for

filling up the post of Professor of Neurology, G.B. Pant

Hospital, New Delhi after converting the same from the

direct recruit quota to the promotee quota. Since in the

present case, the date of occurrance of vacancy should have

been considered as 22.7.1988, OM dated 10.3.1989 should not

have been made applicable to the case of the petitioner and

as such the review DPC has wrongly applied the rule that

came into force before occurrance of the vacancy is illegal

and contrary to various decisions of Hon'ble Supreme Court.

7. It is true that the case of the official

respondents before this court in the previous OA was that

they sought the concurrence of DOP&T to relax the

recruitment rules so as to divert the vacancy to the

promotee quota and the said approval of DOP&T was obtained

on 14.6.1988. There is considerable force in the arguments

of the petitioner -to the extent that tfle vacancy even

though had only arisen in the year 1985 as in the direct

recruit quota, since the approval of DOP&T was obtained to

alter the recruitment rules and convert the sam^ to the
/

promotee quota on 14.6.1988, the date of occurrance of this



Sh0„.. ,ave .ee„ to ,e1''-6.1988 on at least 22-7.1988 the date on which the
-spondeots had sent the neooisition to the «P^- t^c
""".tin, the aphnopniate candidate to the post ''o,

_ Professor of Neorology and if the date o, V
date of occurrance \f

vacancy is taken either as on 14 6 1988 or \
-6.1988 or as on 22.7.1988\

the review DPC held on 1 i 1997 ,.d2 could not have applied a

^^-3-^989 With retrospective-act to the case of the petitioner, it is also not the
case o, the respondents that o» dated lo.3.m, ,„s
retrospective effect either. I„ the absence of the sa.e.
the review OPC could not apply , higher bench .ark of •Very
9P0d while holding the review OPC as on 30.6.1989 in '»
accordance with the previoos decision of this coort dated
5-1.1991.

8. Even though we find there is so.e
sPhstance in the contention raised on behalf o, the
petitioner and this was also the contention raised by the
petitioner in the previous on na.ely OA-1659/89 and said

had returned a finding that vacancy should be deemed y
to have been arisen as on 30.6.1,89 and in view of the said
finding, the direction that followed oa.ely to hold a
review OPC as on 30.6.1989 and when the said OPC in
accordance with the said order was held, it is not now open
to the petitioner to claim that the vacancy should be
deemed to have been arisen in the promotee quota as on
14.6.1988 or as on 22.7.1988.

9- The counsel Mr. G.D. Gupta appearing on
behalf of Dr. Thakur also attempted to argue that the

finding of the previous court that the crucial date i.e.
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30.6.1989. as the date on which the vacancy arose was oi.lv

for the purpose of finding the eligibility of the

incumbents to be considered promotion on the said date and

that cannot be treated as finding as to the actual

occurrance of vacancy for the purpose of application of the

rules with or without retrospective effect. We are afraid,

we will not be able to agree with the contention of the

counsel for the petitioner, for this reason that even

though the parties for which the date of occurrance has

been found by the previous court to be as 30.6.1989, the

findings of the court remains to be that the date of

occurrance of vacancy as 30.6.1989, as far as the parties

to the same case are concerned. It makes no difference

that the said date will also be a crucial-date for any

other purpose such as to find out which of the rules will

be made applicable at the time of holding the review DPC.

Moreover in view of a specific direction of the previous

court that the review DPC shall be held as on 30.6.1989

considering that that date being the date of occurrance of

vacancy, it cannot be said to be otherwise nor it can be

said that it is open to the petitioner now to state that

the date of occurrance of vacancy is prior to the date of

30.6.1989 on these grounds, the claim of the petitioner

that the CM dted 10.3.1989 has been wrongly applied to the

case of Dr. Thakur, has no legs to stand and therefore

rejected. In case this court agrees with the contention of

this petitioner, that may amount to reviewing the findings

of the previous court, ;which we are inclined to do, at

present.
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10. On the other hand, the Senior counsel

Mrs. Shyamla Pappu appearing on behalf of Dr. (Mrs.)

Gupta stated that since the review DPC has held cVi 1.1.1992

as on 30.6.1989 as p.er the directions of this court in the

previous OA dated 5.1.1991 and it was found that no

candidate is available, the DPC should have been held in

the next year namely in the year 1991 by which time Dr

(Mrs.) Gupta became eligible and applying the revised bench

mark of 'Very good' by DM dated 10.3.1989^ Dr. Gupta was

eligible and available for promotion to the post of

Professor Neurology in G.8.Pant Hospital,"" New Delhi. It

was also stated that since the said review DPC held on

1.1.1992 considered only Dr. Thakur as the eligible

candiate and the said DPC had found Dr. Thakur as suitable

to be recommended for promotion to the said post, and since

vacancy continued to exist, the DPC should have been held

in the subsequent years by which time Dr. (Mrs.)Gupta had

become subsequently eligible to be considered against the

said post. It was stated that the right of Dr. (Mrs.)

Gupta to be considered as eligible for the said post,

remains and the respondents have denied the said right of

being considered for promotion in case of Dr. (Mrs.)

Gupta.

. 11. In the meantime on behalf of the official

respondents, it was stated that in accordance with the

Tikku Committee recommendations, the Government of India

considered the said recommendations and announced

implementation of the same by DM dated 14.11.1991. One of

the decisipns taken in this regard was that all specialised

grade-II officers with six years service in the scale of

Rs. 3500-i000/- or total 8 years service in the scale of
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, u. ni;,rpd in the scale of Rs-
Rc 3700-5000/- shall ^to the existing guidelines. On such
4500-5700/- according to

of Rs. 4500-5700/-, the Associateplacement in the so

P.o,essor.n> .e .esi.n.ted as Pro.esso, . U -as
an t.e eaistin, «ssocUU PrCessass (HPS

of Rs 4500-5700/- and
shall ba palced in tha scale of Rs.
ra-designatad as Profassor. Pctordingly, both
„a.alv DP. Tbahpr as .ell as br(«rs) Rupta -ere designate

professors fro. the sa.a date na.ely 1.12.1P91 m
.j R 1 1992 Thus, both

accordance with the orders passed on 8.1.1 •
a, f 1 12 1991 while Dr.the doctors became Professor w.e.f. 1-12.

1 • H the said designation as Professor(Hrs) Gupta claimed the
, ef 22.8.1989, the date on which she was eligible to be
considered for pro.otion to tha post of Professor of
Haorology .hile Dr. Thahur claieed to be a. igible for the
,„3t..e... 30.8.1888. the date on which the revie. OPC
was directed to be held by the previous court as on the
said date.

12. Learned counsel Mrs.Raj Kumari Chopra,

appearing on behalf of the official respondents, in her
inieeitabla .anner subaitted that since both the partres

.,11 act Dr fHrs) Gupta were nownaaely Or. Thakur as well as Dr (hrs,

becoae Professors w.e.f.

existed for the purpose of considering their pro.otion to
the post of professor as bach-dated or fro. the date on
which they were weeking their pro.otions to be considered.
It was also stated that the vacancy that arose in the year

' 1,85 which was in the^direct recruit quota was diverted to
the pro.otee quota by relaxation of the recruitment rules
only as-a one time ..easure and the OPC has been held for
the /id purpose. Thereafter, even in areview OPC held



coult ot find any person eligible for proitiotion to the said

vacancy. According to the counse. the said vacancy has

thereby lapsed and it is only ah academic question tha^-
remains to be considered espec^ially after that both both
the parties have been promoted\or treated as Professor
w.e.f. 1.12.1991. \

13. It was also stated by the counsel for the

respondents that since both the parties are now Professor

w-e.f. 1.12.1991, the parties' are seeking pre-dated

promotion only for the purpose of determining the seniority

and thereby claiming the office of the Head of the

Department which obviously is avilable only to the

seniorirtost. According to the counsel for t.he respondents,

the status of the Head of the Department adds no other

benefit to the promoted post of Professor and as such, no

further relief has been claimed in this petition for

designating either Dr. Thakur or Dr (Mrs.)Gupta as Head of

the Department, which will also be academic question to be

consideied that,between the two who would be the seniormost

for the purpose of assignment as Head of the Department,

this court may leave the question for the department to

decide.

14. We find considerable force in the

submission of the counsel for the respondents. Since the

review DPC has been held against the vacancy after

diverting the same from direct recruit quota to the

promoteee quota as a one- time measure and thereafter a

review DPC was held as per the direction of this court

contained in the order dated 5.1.1991 and thereafter since

both the parties have been promoted to the post of
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,rp of Opinion
,3V be by upgradat)on. we areProfessors. ma>

,-pf in the circumstances can b
that no relief

. OA NO 1235/93. Similarly forpetitioner m Htioner in OA No.

the relief claimed by the pe
- ,1 review DPC may be held

that the additional review u1„5/93, na.ely

, the sab.ecoent fo. the subseheent yearsfor the su existing
. • view of the fact that aillegs to stand m view

u .,ey hpen exhausted arter
•pt of Professors havevacancies Committee

acceptance 0, the recoh.enbatroh o, the
t an. hoth the parties heca.e Protesscrs a,oh,.th

similarly placed colleagues who becamelarge number of simila y , - - „ no
C„ the said date. «e are o. the oprnren. noProfessors on tn

„ is available for consideration forfurther vacancy ...hie as a
fion as the sa.e .as «ade available aspurpose of promotion as

„„e-ti.e measure and that one-ti.e measure has ceas^
exist, after a DPC failed to reco.pend any pers

. after both the parties along.ith .anyappointment arnii

i„c„.bents .ere appointed as Professors.

18. in the circu.stances, both the Ohs are
•4- ThPre shall be no order

dis.issed as devoid of any .erit.

as to costs.

• The petitioner in OA 1997/93 is the same
in OA 1235/93 but in OA 1007/93 what theas the petitioner m OA 125b/"yo

. ^p^kinq is a direction from this court topetitioner is seeKing ^is

guash the order dated by .hich Or. ThaKur .as
transferred and posted as Professor of Neurology at O.T.B.
Hospital. Shahdara. Delhi. The said petitioner had also
aouoht adirection fro. this court that the order by .h.ch

. 1 Drnffi&sor of Neurology
or (Mrs) Oupte .as designated as Professor
..e.f. 1.12-Wl. also should be guasv-d since she -as



never appofnted to the poet of Non-functional Selection
Grade nssociate Professor. The contention of the counsel

appearing on behalf of the petitioner pas replied to by the
official respondents stating that Or. Thakur «as tte Head
of the Department of Neurology, J^PMER, Pondicherry and was
transferred to G.B. Pant Hospital against the vacancy of
Or. M.M. Hahendiratta, Associate Professor of Neurology.
G.B.Pant Hospital vide the letter dated 21.1.1992. Dr.

Thakur joined the said post on 12.2.1992 and in the

nieanti.e Or. M.M.Hahendiratta had requested the respondent
no. 2 on 11.2.1992, that he should not be transferred to

JIPMER due to his family circumstahces. Respondents in

consultation with the Health Secretary, retained Dr.

Mahendiratta who was not relieved from his position as

Associate Professor of Neurology, G.B. Pant Hospital and

the Health Secretary on 27.2.1992 had directed the

authorites to adjust Dr. Thakur in G.T.B. Hospital in

order to operationalise the proposal. Thereafter a reqeust

was sent to the Ministry to create an additional post of

Professor of Neurology in G.T.B. Hospital to accommodate

Or. Thakur on 24.2.1992 and the Ministry of Health on

3.3.1992 suggested to convert the post of Professor of

Neur-Surgery in G.T.B. Hospital into that of Professor of

Neurology for the purpose of adjusting Dr. Thakur after

taking prior approval of Finance Department and the Lt.

Governor of Govt. of NCT of Delhi on 16.4.1992. The post

of Professor in Neuro Surgery was cpny^erted into the post

of Professor of Neurology and Dr. Thakur made a

representation against the said proposal and the same was

rejected by the Ministry. As such the transfer of Or.

Thakur and thereafter the conversion of one post of

Professor of Neuro Surgery into the post of Professor of



.tated to have been done u, pnblk interestNeurology was stateo to

..tor the purpose of operational isi ng the cadre u.
accordance as the situation necessitated.

f ^ that the grievance of the petitionersaid statement,we find that tne g
0, a,so oas 00 .e,s to stand. Aocotdio.ly tOe

said 00 is also dis.issed .ito no order as to costs.

(S
Member (A)

(Dr.Jose^X Verghese)
Vice-chairman (3)


