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O.A. No. 1212/93
T.A. No. "
DATE OF DECISION_10.6.1994
Shri S.D. Singh haudhari Petitioner
Shri P.P. Khurana Advocate for the Petitioner(s)
Versus
Union of India d Respondent
Shri P.H. Ramchamlani Advocate for the Respondent(s)
CORAM

The Hon'ble Mr. N.V. Krishnan,Vice-Chairman(A)

The Hon’ble Mr. B.S. Hegde, Member (Judl.)

Whether Reporters of local papers may be allowed 1o see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs 1o be circulated to other Benches of the Tribunal ?
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t
i% Shri N.V. Krishnan, Vice-Chairman(A)
| Shri B.S. Hegde, Member (J)
Shri S.P. Singh Chaudhari, Applicant
R/o D-2/1, Court Lane,
Delhi.
By Advocate Shri P.P. Khurana
? ¥ : Versus

E 1. Union of India through :
Secretary, Ministry of Railways,
Rail Bhavan,
New Delhi.

2. Chairman,
Railway Board, /
Rail Bhavan,
New Delhi. Respondents

By Advocate Shri P.H. Ramchandani.z,c4 52 AAW
¥ ORDER W

#

Shri N.V. Krishnan, Vice—Chairman(A)

The Railway Claims Tribunal is established
under the Railway Claims Tribunal Act, 1987. The
Tribunal consist; of a Chairman, four Vice-Chairmen
and such numbers of Judicial Members and Technical
Members as the Central Government may deem fit This

O.A., concerns the selection of a Judicial Member

in pursuance of the proceedings initiated by the

.
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Annex.A letter dated 5.9.1990 from the Ministry of
Railways (the 1st Respondent) to the Registrar of
the High Court of Delhi. The contention of the ,appli-
cant 1is that the respondents are obliged to bring
the. proceedings to a final conclusion and appoint
him as a Judicial Member because he has been selected
by the Expert Body appointed to maké the selection.

This has been contested by the respondents.

A% The brief facts giving rise to this clainm are

as follows:

=t Admittedly, in pursuance of the 1letter dated
5.9.1990 (Annex.A) addressed to the Registrar of
the High Court of Delhi, a High Powered Selection
Board chaired by an Hon'ble Judge of the Supreme
Court, was appointed. Annex. I to that letter contained
extracts of Section 5 and Section 7 of the Annex.

As the latter is important, it is reproduced below:-

"SECTION 7: Term. of Office.

The Chairman, Vice-Chairman or other
Member shall hold office as such for. a term
of five years from the date on which he enters
upon his office or until he attains, <

(a) in the case of the Chairman, the age of
sixty-five years; and

(b) in the case of the Vice-Chairman or any
other Member, the age of sixty-two years,

whichever is earlier."

2.2 The applicant, who is a member of the Delhi
Higher Judicial Service, sent his application for

consideration. He was |, admittedly, interviewed on

13.5.1991.
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928 Thereafter, nothing was heard about the matter.
Surprisingly, by the letter dated 25.11.1992 (Annex.C)
to the Registrar, High Court of Delhi, the respondents
invited applications for appointment of Judicial
Members, Vicé—Chairmen in the Trilbunal against. the
exisfing and future vacancies. This included the
vacancies which were earlier notified by the Annex.A

letter.

2.4 Thereupon, the apblicant made a representation
on 18.12.1992 (Annex.D) to the Minister of Railways
complaining that without, exhausting the panel already
prepared in pursuance of the Annex.A advertisement,
the preparation of another panel had started, which
was illegal. He pointed out that his name was recommen-
ded by the Selection Board and that his name was
included in the 1list of selected candidates. He
requested for appointment as a Judicial Member to
which he claimed to be entitled. A reminder issued

on 4.1.1993 (Annex.E) did not produce any results.

2.5 Hence, this O0.A. has been filed for a direction
to appoint the applicant as a -Judicial Member of
the Railway Claims Tribunal on the basis of the panel
prepared by the Selection Board after interviewing
him in May, 1991 and restrain the respondents from
taking any steps for preparation of another panel
Oor appointing a Judicial Member from a subsequent

panel until the applicant has been first appointed.

;“SQ
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3. The respondents have filed a reply contending
that the applicant is not entitled to any relief.
(As the annexures of the applicant and of the respon-
%~ the same
dents are identified by Jalphabets prefix R is used
to distinguish the annexures filed in reply). While
the basic facts are admitted, respondents state that
the panel of names sent for consideration of the
Govt. was neither 'declared' nor was the applicant's
name 'declared'. It is stated that the panel sent
by the Selection Board was not finally approved and
accepted because the Govt. of India had decided to
amend the provisions relating to eligibility conditions
for appointments to " Tribunals in general, including
Members of the Railway Claims Tribunal. This 38
thear from the d.o. letter dated 13.5.1992 «from the
Additional Secretary, Déptt. of Personnel & Trailning
to the Chairman, Railway Board kAnnex.R—D) which

reads as follows:-

'Please refer to your prededessor's ‘d.o.
letter No.89/TC(RCT)/4/11 dated 23.9.91, regarding
the pahel for making appointment to the posts

of Judicial Members in the Railway Claims Tribu-
el .

The above proposal was submitted to the
ACC for its consideration.

The P.M., while considering the proposal
in the ACC has directed that the following
principles should be observed @ while making
appointments to various statutory commissions,

t?ipunals, quasi-judicial bodies and other
similar organisations under the Central Govern-
ment:

1) No retired Government efficial should
be appointed.
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ii) A person xxX to be appointed to any post
in these - bodies should have a maximum
tenure of 5 years in all the posts to
be held in a particular organisation or
the person attaining the age of 60 years,
whichever is earlier.

4. The P.M. has also ordered that the appoint-
ments to be made to these bodies should be
on the basis of the criteria as indicated above
and all the existing statutes and rules should
be amended to conform to these principles.

5. All the Ministries/Departments have been
requested in this Department's OM No.18(4)E0/92
(SM) dated 8.5.92, a copy of which is enclosed
for ready reference, for taking a note of the
above directions while sending proposals for
the approval of the ACC.

G In view of the above-mentioned position,
the Selection Board may be requested to suggest
a fresh panel.

Tou Ministry of Railways (Railway Board)
may take necessary action accordingly.

8. CR dossiers of S/Shri P.G. Nair, Abdul
Majid, S.P.S. Chaudhari, Dr. M.K. 'Mishra §&
Smt. D. Sreedevi, are returned herewith, the
receipt of which maky please be acknowledged."

Relevant portions of the O.M. dated 8.5.1992 (Annex.
R-D) referred to above sent to all Ministries, are
reproduced below:-

(1) ‘No retired Government official should
be appointed.

(ii) A person to Dbe  appointed to any post
in these Dbodies should have a maximum
tenure of 5 years in all the posts to
be held in a particular organisation
or the person attaining the age of 60
years, whichever is earlier.

2. The Prime Minister has also ordered that
the appointments to be made to these bodies
should be on the basis of the criteria as indi-
cated above and all the existing statutes and
rules should be amended to conform to these
principles.

VL, -0, % . AXXX XXX XXXX XX XK zxxx"
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4. A .a result of this dgcision, fresh action
for preparing a panel of names for appointmeant as
Vice-Chairmen and Judicial Members was initiated.
Accordingly, Annex.R-B letter dated 25.11.1992 (Annex.
C) was issued, pending amendment of  the. Agt. In
the Annexure to that letter, it was indicated, inter
alta, " that the Vice—Chaifman and other Member shall
hold office for five years or until he attains the
age of 60 years, whichever is earlier and that further,
the age of candidates should not exceed 57 years

g8 on 31.12.1982;

&, Subsequently, the Government of 1India again
modified the policies and a directive was issued
in January, 1993 in this regard (Annex.R.E). Adverting
to the earlier Memorandum dated 8.5.1992 (Annex R.D),
the authorities were informed that on réconsideration,
Government have decided that no amendment needs to
be made in the relevant Acts or Rules'fin order to
reduce the retirement age or restrict the tenure?

The O.M. dated 8th May, 1992 was stated to be modified

to this extent.

6. In pursuance of this fresh decision, advertise-
ments were issued in the Press on 1.6.1993 and the
letter dated  20.5.1993 (Annex.R-C) was sent to the
Registrar of the High Court, inviting applications
ior. the  posts of Vice—Chairhen and Judicial Members
of the Tribunal. The term of office was shown ‘as
five years, or till the date of attaining the age

V/'Of 62 years, whichever 1is earlier. It was also

o« ool nnis
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provided that the age of the candidates as on 31.12.1992

should not exceed 57 years.

i It 1is contended that "neither the selection
of the applicant was declared and approved by the
appointing authority, nor was he offered any appoint-
ment and as such, he has no cause of action." G 5 o
is pointed out that the persons in the panel prepared
by the Selection Board do not acquire any legal right
Caly it e deciared after approval by the competent
authoerity. In the present case, the panel was neither

approved nor declared.

8. The Jjurisdiction of the Tribunal is also ques-
tioned as the matter is not connected with the service
of a Government servant, but pertains to a judicial

appointment by the President. This, however, was
not pressed during the arguments.

9 The. applicant has' filed a rejoinder. s as
stated that s the respondents did not have any right
to vary the term of office) contrary to Section 7
(vide para.z.l supra.). Therefore, there was no
valid ground to ignore the panel prepared by the
Selection Board in 1991. Realising this, the attempt
to prepare a panel with the stipulation regarding
the term of office  that the Vice-Chairman/Members
should have to retire at the age of 60 years (Annex.R-
B) .- which is contrary to Section 7 of the Act - was
given up. ‘Finally, respondents have now commenced

fresh proceedings (Annex.R-C) on 20.5.93 conforming

N St
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to the provisions of Section 7 of the Act. In other
words, the consideration of the panel prepared in
1991 has either been postponed or abandoned for no

reason. This is not permissible.

10. It is further contended that the issue of the
letter dated 26.11.1992 (Annex.R-B) and 20.5.93
(Annex.R-3) for the same vacancies notified earlier
(Annex.R-A) on 5.9.90 is a contravention of the O.M.
No.22011/2/79-Est.D dated 8.2.82 of the Department

of Personnel (Annex.F).

11. We have heard the 1learned counsel for the
parties and perused the records. The learned counsel
for the applicant contends that the main purpose
of issuing the second advertisement was to restrict
the age of retirement to 60, which is illegal because
it is contrary to Section 7 of the Act. Though the
respondents state that a decision to amend the Act
was taken, yet they admit that this decision was
abandoned. In the final advértisement issued in
1993 (Annex.R-F), the. age of retirement continues
to be 62 years as provided in Section 7 of the Act.
Therefore, the entire exercise of reissuing the adver-
tisements in 1992 and 1993 was futile. These cannot
‘which
defeat the right/ accrued to the applicant on his

selection by the Selection Board in 1991.

12, The 1learned counsel relies strongly on the

w// decisions of the Supreme Court in Umesh Chand Shukla
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Y8, Unlon of India (A.1.R., 1985, 8.C. 1381), Mrs.
Agbg Kaul Vs. State of J & K (J.T. 1893 (2) 8.C. 688)
and Prem Prakash Vs. Union of India (1984 (Suppl.)

S3.C.C. 687).

13, On the contrary, the 1learned counsel for the
respondents contends that no right accrues to the
applicant until the panel prepared by the Selection
Board 1is first approved and then declared by the»
competent authority, xaxxxaRRRUXSEXXREREEkTxkIxxdeekans

and the applicant is informed about his inclusion

in that panel.

14. He also relies on the decisions of the Supreme
Court in the cases of Mrs. Asha Kaul and Prem Prakash.
In addition, he relies on the judgements in Shanker
Saran Das Vs. Union of India (J.T.. 1981 {83 2.0
380) and State of Haryana Vs. Subhash Chander Marwah,

18974 (3) 8BCC 220.

15. We have to first consider whether there was
any Jjustification to abandon, as it was, the selection
proceedings initiated by the Annex.A Memorandum dated
5.9.1990 ending with the preparation of a panel by
the High DPowered Selection Board which, admittedly,
was sent to the A.C.C. for approval. It would appear
from the 0.M. dated 8.5.1992 issued by the Department
of Personnel §& Training and annexed to the d.o. letter
dated 13.5.1992 (Annex.R-D) addressed to the 2nd

respondent) that certain makjor policy decisions were

20 iy
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taken when this proposal came to Dbe considered by
the  A.CiC. Obviously, those decisions were general
in nature, applicable to all the Tribunals set up
by the Government. The three crucial decisions taken
were (i) no retired Government official should be
appointed, (ii) the maximum term should be only five
years, and (iii) in any case, the person concerned
would have to retire on attaining the aée of 60 years.
As these represent major policy decisions which the
Government of India was entitled to take, we are
éf the view that the direction in the Annex.R-D d.o.
letter to the Chairman, Railway Board that the Selection
Board be requested to suggest a fresh panel, cannqt
be faulted. However, we are unable to appreciate
how the Ministry of Railways issued the second adver-
tisement dated 25.11.1992 (Annex.R-B) which stipulated
that the retirement shall be at the age of 60 years.
This is plainly contrary to the provisions of Section
7. ©f the Aet: The Railway Ministry should have brought
this to the notice of the authorities concerned before

issuing the second advertisement.

16. Apparently, this must have been done subsequently
for, the O.M. dated '8.5.1992 was modified in this
regard and it was intimated that there was no need
to amend the relevant Acts and Rules in order to

reduce the retirement age or  restrict . the tenure

U/’ in such organisation. However, it was decided that

U
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the other restriction that no retired government

official should be appointed, should be implemented
next (Annex.R-F

and hence, thel_advertisementi speciied that the age

of the applicants should not exceed 57 years as on

31.12.1902,.

17. In the circumstance, we are of the view that
the postponement of a decision in respect of the

first panel was entirely justified.

18. The only question 1is whether, when Government
now finally decides to make appointments to the posts
of Judicial Members, the claims of the applicant,
who is alleged to have been selected in 1991, can
be ignored. The learned counsel for the applicant
points out that, in any case, the applicant satisfies
all the requirements stipulated in the fresh R-F
advertisement issued in 1993. In other words, he
was neither 57 years of age when he was interviewed
in May, 1991 by the Selection Board, nor as on 31st
December, 1992. Therefore, he should be considered

for appointment.

195 Before we proceed further, we should decide
one issue, viz., whether the applicant was selected
by the Selection Board in 1991 The respondents

have neither admitted nor denied the averment made
by the applicant in this behalf because they have
taken the stand that there is no panel] in the approved

sense, 1in existence. We are of the view that if

" LR
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the applicant's name had not been recommended and
his name had not been included in the panel prepared
by the Selection Board, the respondents would surely
have been prompt enough to point out to us that such
being the case, the applicant had no cause of action
&t alkl. Therefore, we consider. this O.A. on the

footing that the applicant's name was included in
the panel prepared by the Selection Board.

20. Evidently, the panel Prepared by the SeleCtién
Board was returned without any decision thereon by
the - A.C.C., for fresh reconsideration (Annex.R-D).
Therefore, the respondents assert that the panel
has neither been declared nor has inclusion of the
applicant's name in it been notified. The question
is what rights accrue to the applicant in such circum-
stances. This can be decided only after considering

the judgements wikkalxixe cited at the Bar.

2% The decision of the Supreme Court in Prem Prakash
case (1984 (Suppl.)scc 687) gives the claim of the
applicant an appearance of reasonableness. Hence,

we consider this decision first.

22. The facts of that case are somewhat involved
and are, therefore, being avoided. Two facts stand
out. PErstly, two 8¢ candidates, Ajaib Singh and

Ram Swaroop)who had qualified in 1979 for appointment
to the Delhi Judicial Service, were not appointed

due to a miscalculation of the reserved vacancies.

...13..’
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The duration of the 1979 panel had also expired.

&8

The Supreme Court directed that, despite this, they
should be appointed. Hence, they were appointed
against the 1980 vacancies. Prem Prakash and another
petitioner, Dal Chand, both SCs, who qualified in

thaLiBBO examination, could not, therefore, be appoin- UL_

there was a mistake incomputingthe vacancies reserved forsSc
ted. despite their selection. Seé@ﬁdl&;[_.Thé High Court

reckoned that, as only 7 general candidates were
#ippointed on the basis of the 1980 examination, the

reserved vacancy available could be only 15 per cent
16 ;
of ‘7 =1, though the /vacancies notified for the 1980

examination included two vacancies for SCs and three
vacancies for STs, of which two were interchangeable

with SCs.

23. Prem Prakash & Dal Chand, therefore, filed
writ petitions before the Supreme Court. The Supreme

Court held as follows: -

8 These writ petitions must therefore
succeed. Our reasons for allowing the petitions
may be summed up thus: In the first place,
in the process of remedying injustice which
was done to the two Scheduled Caste candidates
oL 1879, .no injustice can be caused to the
petitioners who had qualified for the reserved
seats in the examination held in 1980. Secondly,
the quota of seats available for reserved
candidates cannot be made to depend on the
fortuitous circumstance as to how many candidates
have qualifieqd for the generail seats. The
reserved quota must bpe fixed on the basis of
the total number of vacancies which are +to
be filled at g given .point of time. Thirdly, ,
the notification of 1882 g good authority
for adjusting the petitioners against the
reserved vacancies for the yYear. . 19R0: The
statutory rules and administrative instructions

have to bpe read together by reason of Rule
28."

i
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24. The notification of'1982 refecrred ‘Lo actually
it is an office memorandum - (1€, Annex.F of this

0.A.)--was reproduced in para.l5 of that judgement.

That notification contains the following guidelines:

"Once a person 1is declared successful according

to the merit 1list of selected candidates, which
is based on the declared number of vacancies,

the appointing authority has the responsibility

to appoint him even if the number of the vacan-
cies undergoes a change, after his name has
been included in the list of selected candidates.

Thus, where selected candidates are awaiting
appointment, recruitment'should either be postponed
¥11I all the Selected candidates are accommo-
dated oOr alternatively) intake for the next
tecruitment reduced Dby fhe number of candidates
already awaiting appointment and the candidates
awaiting appointment from a fresh 1ist - from
the subsequent recruitment or examination."

(emphasis ours)

Therefore, the Supreme Court held as follows:-

"It is elear from this notification that if

. gelected - -candidates ife’ ' availtablehe from - the
previous 1list, tnere should either be no further
recruitment until those candidates are absorbed
oF, In the alternative, vacancies which are
declared for the subsequent years should take
into account the number of persons who are
already in the 1list of selected candidates
who are still awaiting appointment. The notifica-
tion further shows that there should be no
1imit on the period of validity of the 1list
of selected candidates prepared to the extent
of declared vacancies. Once a person is declared
spccessful according to the merit list of selected
candidates, the appointing authority has thé
responsibility to appoint him, even if the
number of vacancies undergoes a change after
his name is included in the 1list of selected
candidates."

(emphasis ours)

25 It 38 on this -O.M:. and _ this interpretation
that the 1learned counsel for the applicant heavily

relies to contend that as the selection had already

'15-.,
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taken place, the persons included in that panel,

like the applicant, should first be considered for
, C other

appointment and it is only thereafter that / persons

can be considered for the remaining vacancies in

accordance with the fresh panel of 1993.

26, The fallacy of this argument is two-fold.
In the first place, in 'the advertisement issued in
respect of the first selection (i.e., Annex. A dated
5.9.1990), the exact number of vacancies were not
notified, which appears .to be necessary to 1invoke
the benefit of the aforesaid O.M. That apart, the
benefit of that O.M. will enure only if a panel approved
by the competent authority has been finalised and
notified or declared, as is clear from the emphasised
portions of the extracts of the O.M. and the Supreme
Court's judgement. It is this declaration or intimation
that 'confers a ‘right . on the selected candidates.
In the present case, the panel prepared by the Selection
Board was not cdnsidered by the competent authority
for the reasons already mentioned and a fresh panel
was directed to be prepared. Hence, neither the
panel, nor the name of the applicant having been
declared, this judgement of the Apex Court does not
apply. Nor is the Annex.F O.M. dated 8.2.1982 of

any help to the applicant.

2%. The applicant has also relied on the judgement

of the Supreme Court in Umesh Chander Shukla Vs.

sl
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Union of India, *A.I.R. 1985 S.C. 1351, and more parti-

cularly, on the following passage in that judgement:-

This

the

Al e SRR The candidates who appear at the
examination wunder the Delhi Judicial Service
Rules acquire a right immediately after their
names are included in the 1list prepared under
R.16 of the Rules which 1limits the scope of
competition and that right cannot be defeated
by enlarging the said 1list by inclusion of
certain other candidates who were otherwise
ineligible by adding extra marks by way of
moderation..... Serate

passage has been relied upon to contend that

applicant, who was selected by the Selection

Board, acquires a right for appointment.

28.

We have seen that judgement. That does not

lay down any such law. That is clear from the following

further observations immediately following the above

observation: -

/when

29.

e P ..In a competitive examination of this
nature the aggregate of the marks obtained
in ‘the . written ©papers ‘and at the viva voce
test should be the basis for selection. On
reading R.16 of the Rules which merely lays

down that after the written test the High Court
shall arrange the names in order of merit and
these names shall be sent to the Selection
Committee, we are of the view that the High
Court has no power to include the names of
candidates who had not initially secured the
minimum qualifying marks by resorting to the
device of moderation, particularly ; there was
no complaint either about the question papers
or about the mode of wvaluation. Exercise of
such power of moderation is 1likely to create
a feeling of distrust in the process of selection
to public appointments which 1is intended to

be fair and impartial. It may also ‘rTesnle
in the violation. of . the principle of egualily
and may lead to arbitrariness....... §

Thus, the applicant does not derive any support

from this judgement also.This only lays down the princi-

: : ; with
ple that the appointing authority cannot tamperlthe 1ist

proposed.

b
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30 In our view, the judgements relied upon by
the respondénts seem to be more relevant for considera-

tion of the issues involved in this case.

Sl The .legal position in this regard has been

set out in the Apex Court's judgement in Shankarasan

pash Vs. U.0.I., J.T. 1991 (2) S.C. 380. That was
. y_ therein
a 'stronger case. The applicant /could not make the

grade for appointment to I.P.S., but he was appointed
to the Group 'B' Police Service. As there were dYop-
outs in this Service, he became the seniormost.
There were similar dtopouts in the I.P.S. also and
14 vacancies arose. The three vacancies in the reserved
category were filled up by reserved candidates appointed
to the Group 'B' Service. But the 11 general vacancies
in the general category were not filled up 1likewise,
and the applicant, though senior-most in Group 'B'

was not appointed. Hence his petition.

32, Dismissing the appeal of the petitioner, the
Apex Court clarified the law in paras 7 and 8 of

the judgement as follows:-

e It is not correct to say that if a number
of vacancies are notified for appointment and
adequate number of candidates are found fit,
the successful candidates acquire an indefeasible
right to be appointed which cannot be legitimately
denied. sOrdinarily, the notification merely
amounts to an invitation to qualified candidates
to apply for recruitment and on their selection
they do not acquire any right to the post.
Unless the relevant recruitment rules so indicate
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the State is under no 1legal duty to fill up

all or any of the vacancies. However, it does

not mean that the State has the 1licence of

acting in an arbitrary manner. The decision
not to fill up the vacancies has to be taken
bona fide for appropriate reasons. And if

the vacancies or any of them are filled up,

the State 1is bound to respect the comparative

merit of the candidates, as reflected at the

recruitment test, and no discrimination ca

be permitted. This correct position has been

consistently followed by this Court, and we
do not find any discordant note in the decisions
in State of Haryana Vs. Subhash Chander Marwaha
and others: (1974) 1 SCR 165, Miss Neelima
Shangla Vs. State of Haryana and Others: (1986)
4 SCC 268, or Jitendra Kumar and Others Vs.
State of Punjab and Others: (1985) 1 SCR 899.

8. In State of Haryana Vs. Subhash Chander
Marwaha and others (supra) 15 * vacancies  :of
Subordinate Judges were advertised, and out
of the selection 1list only 7, who had secured
more than 55% marks, were appointed, although
under the relevant rules the eligibility condition
required only 45% marks. Since the High Court
had recommemnded earlier, to the Punjab Govern-
ment that only the candidates securing 55%
marks or more should be appointed as Subordinate
Judges, the other candidates included in the
select 1ist were not appointed. They filed
a writ petition before the High Court claiming
a right of being appointed on the ground that
vacancies existed and they were qualified and
were found suitable. The writ application
was allowed. While reversing the decision
of the High Court, it was observed by this
Court that it was open to the Government to
decide how many appointments should be made
and although the High Court had appreciated
the position correctly, it had "somehow persuaded
itself to spell out a right in the candidates
because in fact there were 15 vacancies".
It was expressly ruled that the existence of
vacancies does not give a 1legal right to: &
selected candidate. Similarly, the claim of
some of the candidates selected for appointment,
who were petitioners in Jitendra Kumar and
others Vs. State of Punjab and others, was
turned down holding that it was open to the
Government to decide how many appointments
would .be made. The plea of arbitrariness
was rejected in view of the facts of the case
and it was held that the candidates did: nhot
acquire any right merely by applying for selection
Sr even after selection. It is true that the
claim of the petitioner in the case of Miss
Neelima Shangla Vs. State of Haryana, was allowed

A8,
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by this Court, but not on the ground that she
had acquired any right by her selection and
existence of vacancies. The fact was that
the matter had Dbeen referred to the Public
Service Commission which sent to the Government
only the names of 17 candidates belonging to
the general category on the assumption that
only 17 posts were to be filled up. The Govern-
ment accordingly made only 17 appointments
and stated before the Court that they were
unable to select and appoint more candidates
as the Commission had not recommended any other
candidate. In this background, it was observed
that it is, of course, open to the Government
not to fill up all the vacancies for a valid
reason, but the selection cannot be arbitrarily
restricted to a few candidates notwithstanding
the number of vacancies and the availability
of qualified candidates; and, there must Dbe
a conscious application of mind by the Government
and the High Court before the number of persons
selected for appointment is restricted. The
fact that it was not for the Public Service
Commission to take a decision in this regard

was emphasised in this judgement. None of
these decisions, therefore, supports the
the appellant.” ( @ﬁﬁ‘ : aﬁ:>
S8 This judgement is partiCularly relevant in

the present O.A. because the panel prepared by the
Selection Board in 1991 was not considered at all
by Government. We have already held earlier that
this was not an arbitrary decision and it ‘was 'not
as if the respondents acted whimsically. Due to
a change in policy, they felt that it would not be
desirable to consider the panel so prepared by the

Selection Board.

34. A question may be raised whether the panel
prepared by the Selection Board in 1991 could not
itself have been considered by the Government and

the candidates who fulfilled the new policy norms
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chosen from those included in the panel for appointment.
The respondents have not indicated any special reasons

why this course of action was not followed.

35 We have, however, considered the matter. It
appears to us that once a Selection Board has prepared
a panel, Government cannot pick and choose from that
panel the persons who are to be appointed by adopting
& eriterion‘ not gnotified to the Selection Board.
That would be the position if Government had to choose
from the panel those persons who, (i) had not retired,
or (ii) who had not attained the age of 55 years,
so that after a tenure of five years, they would
retire at the age of 60 years. These stipulations

were not notified to the Selection Board. This would

have resulted in inmterfering with the selection

made by the Selection Board, which kis not permissible,
as held by the Supreme Court in Shankarasan Dash

vide para.32 supra.

36. The judgement 1in State of Haryana Vs. Subhash
Chander Marwaha (1974 (3d) SCC 220) had already been
referred to in the extracts of the judgement of the
Supremé ‘Court in Shankarasan Désh in para.32 supra.

Hence, there is no need to consider it again.

o Y In Mrs. Asha Kaul (J.T. 1993 (2) SC 688), Govern-
ment chose to appoint the first 13 persons in a 1list
of 20 names recommended by the U.P.S.C., but refused
to give appointment to the remaining 7 persons on
the ground that there has been a number of irregulari-

ties. It was held that if the Government wanted
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to disapprove or reject the 1list, it should have
been done Within a reasonable time for reasons to
be recorded. Not having done so and having approved
the list partly, by appointing 13 persons, they cannot

disapprove the remaining seven names.

38 Therefore, picking out persons from the 1991
panel who satisfy the revised eligibility conditions

decided wupon by Government, would have been illegal.

A fresh panel had, therefore, necessarily to be
prepared.
39. The only other question that remains is what

happens to the list first prepared in 1991 but not
accepted, when the vacancies are advertised again
for the second or third time to be filled up on practi-
cally the same eligibility conditions as notified
on the first occasion, with the addition of only

one more condition regarding the wupper age 1limit

~of the candidate. The decisions referred to above,

do not cover such a situation directly. In our view,
howéver, the answer to this question is also provided
in the decisions already rendered, by implication.
If, for any valid reason, the panel prepared by the
Selection Board has not been 6onsidered by the appoin-
ting authority, it is not necessary for' that authority
to 1look into that panel again, even when the same
vacancies or additional vacancies are advertised

at a later date. This appears to be the legal position

F Yo
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for two reasons. Firstly, the first panel, admittedly,
Was not prepared keeping in ming the stipulation
regarding age. Secondly, persdns from that panel
who satisfy the new norms cannot be bcked out for
the reasons already given earlier. Therefore, when
the panel first prepared has not been considered
at all for valiq reasons and action has been taken
to prepare a fresh panel, the former panel does not
femain in existence at 2Ll If it is held that the
decision to ignore the first panel is not an arbitrary
exercise of bower, - it naturally follows that the
first panel ceases to exist for any further considera-

tion. That is the situation in the Present O0.A.,

40. For the foregoing reasons, we are of the view
that the applicant has not established any right,
whatsoever, for being appointed as a Judicial Member
of the Railway Claims Tribunal on the strength of
his selection as a Judicial Member by the Selection
Board, 1991. Therefore, we find no merit in this

O.A. which is dismissed. ©No costs.

Jwpde— Lﬁ i
(B.S. Hegde) ‘ ' (N.V. Krishnan)
Member (J) Vice—Chairman(A)

Camp:Bombay.
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