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CENTRAL,ADNINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI
0.A.N001182 of 1993.
New Delhi, this the 8th day of Ebhgugyy.1996o

HON'BLE MR NoV,KRISHNAN, ACTING CHAIRMAN
SMT JLAK SHMI SWAMINATHAN, MEMBER(J)

Shri Pritgm Singh,

R/0 No.1V/251,

Bholanath Nagar, Gali Nc.4,

idgerh Road,

DElhi—110032- cesese sese e es e s Applicant.

VS e

1« Union of India,
through Secretary to the Govt. of India,
Ministry of Railuays,
Railway Board, Rail Bhauan,
New Delhi. i
2« General Manager,
Northern Railugy,
Headgquarters Office, Barocda House,
New Delhi.
3. Sascretary,
Union Public Service Commission,
Dholpur House, New Delhi. essssses e ReSpondentis.

( through Mr R.L.Dhawan, Advocate).
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ORD R

(delivered by Hon'ble Smt.Lakshmi Swaminathan, Member(J)

The applicant, who was working as
Ass istant Works Managsr.in the Bikaner Oivision
of Northern Rgilway and has retired from ser vice
cn 31e14715981 on supérannuation is szggrieved by the

order passed by the President dated 9.3.1993(En§losura

to annsp-13). By this order, the President has dacidad;




e o i it

s 23

that 10% of the De.CeR.Ge and 25% of the
monthly pension normally admissible to the

applidant bs withheld on permansnt basis.

2. The brief facts of the case are that

on 24.1.1961 the applicant was charge-shected.

The charge was that he had committed misconduct
inasmuch as that he changed the result of Trade
Test of Shri Ram Dev from "Pass# to WFail® by
replacing his Trade Test form dated 8.11.1978 and
putting in a fresh form dated 18.11.78 deliberately
in connivance with Shri A.0.Singh, the then yorks
Manager, Bikanare On these acts, the applicant

was allsged to have failed to maintain agbsolute
integrity, devotion to duty and acted in a manner
unbecoming of a Railway Servant, thereby coniravened Rue
3(1)(i)(ii) end(iii) of Railuay Services Conduct

Rules, 1966(annexure A=1). 'Ne proceadings wers
continued after his retirement on 31.,1,1981.

3e After holding the inquiry as per the Rules,
the Inquiry Officer had submitted.his report dated
2941141981 (AnngA=2)e The Disciplinary Authority
accepted the Find&ngs off the Inquiry Officer.

By memorandum dated 4¢9.1982(Annexurs A=3) the
President had provisionglly decided in terms of

Ruls 2308 of Indign Railugy Establishment .

Code that Rs«500/=ghould be reduced from his DCRG and
he was given an opportunity to mgke lis submissions
which he did on 12.10.1982(Annexure p=4)e Thereafter,

on reference by the Railway Board to U.P.S5.C.(ANn:R-3)

which® Was r e plied on 94541984 ,UPSL expressed  the view
t hat
[the charge: proved on the basis of the applicantts
is
})5/ oun admlsslon[Pfasarious naturee The commission,,'“
it : %
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thercfore, advised that they are provisicnally of

the view that a fresh notice should be served on

theg applicant requiring him to shouw=cause why

1 0% of.the DCRG and 25% of the monthly pens ion
admissible to him mgy not be withheld on 2 permanent
basis (ANN3A=3) . pccordingly, the Railuay Board
issued the memorandum dated 15.9.1984 proposing

the revised penalt y(annsa=3) to which the spplicant
gave his reply and also asked for the copy of the
Union(ﬂublién&arvice‘cOmmission(UPsc) advice and
copies of shou-cause notice issued to the three ot her
co-zccused and some further time to submit his

final reply. By memorandum dated 12.7489, his‘
request for supply of shou-cause notice , inquiry
report and final decision of penalty ‘imposed on the
other co-szccused of ficer was rejected. In this
memo. it was also stated that the UPSCts lgtter
proposing the enhanced penalty has already been
furnished to him on 18.7.88. He was given

further time of 15 days to make a represent gt ion.

4o pccording to the applicant, the impugned

penalty order has imposed on him s very harsh
punishment against the rules. Shri J.K.Bali,

le grned counsel for the applicant has submitled
that having regard to the provisions bf Rule 2038
of the Indian Railuays Establishmeni Code (IREC)
Volume III, £he U.P.S.C. uas not required to

be consulted in resgard to the punishmanf originally

proposad to be imposed vide order dated 449,1982,
namely, that D.C.ReGes @rdinarily payable to him
)¢Z//shauld be reduced by fs.500/-

¢
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ol e Rule 2308 of I.R.£.Cs readss

® 2308 (CSR 351A)s The President further
reserves to himself the right of withholding
or withdrawing a pension or any part of it,
whether permanently or for a specified per iod,
and the right of ordering the recovary from

a pesnion of theg whole or part of any
Pecuniary loss caused to Government, if the
pensicner is found in departmental or judicial
proceedings to havs been guilty of grave
misconduct, or to have caused pecuniary loss
to Governmgnt by m18conduqt, or negligencs,
during his service including service

rendered on re-employment after retirement.

provided that =

a)such departmental procesding instituted thle

the Railuway servant was in service whether

4 before his retirement or during his re-employmegnt

shall, after the final retirement of the Railuay

servant, be desmed to be proceeding under

this article and shall be continued and concludaed

by the Authority by which it was commencad

in the same maner as if the officer had

continued in service.

b) Such departmental Precedding if not
1 | instit uted while the railuay servant was in
service before his retirement or dur ing

his re=amployment ,

i) shall not be inst ituted save with the
}55 Ssanction of the President;

€xi
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ii) shall not be in respect of an : ‘1
gvent which took place more than four

years before such institutionj and

iii)shall be conducted by guch authority
and in such place 2s the President may
direc t énd in accordance u ith the
prosedure applicable to depa;bmental
proceedings in which an order of dismissgl
from sefvica could be made in relation

to the Railway servgnt during his service.

c) No such judicial proceedims if not
instituted while the Railway Servant was in service MR
'uhather before his retirement or during hié
re-employment shallbe imstituted in respect of
a cause - of actidn which arose or an event which
took place more than four years before

such institution.

d) The Union Public Service Commission shall be

consulted bsfore final orders are passed.
Rule 2308=- R II of Indian Railuway Estgblishment
Code Volume II(1971 tdition) was amended to include
‘gratuity vide corrgctibn slip no.403 issued vide
Ralluay Board's letter no.P(E)III/31-1/29
dated 29.11.1991. The correction slip reads as
unders
"Rule 2308-RII
‘Para 1 of Rule 2308-R-II be'substituteé as
unders '

"The Prpsident ressrves tp himsglf thg,right$3f

withholding a pension or gratuity, or
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w!_ ‘ . | both, either in full or in part, or
withdtguing a pension in full or in pert,
whether permanantly or for s specified
period, and of ordering recovery from a
pension or gratuity of the whole or
part of any pecuniary loss caused to the
Government, if, in any departmentzl or
‘judicfal proceedings, tha'pensionar is found
guilty of grave misconduct or negligance
déring the period of his services,

including service rendered upon re-cmployment

afkpr rebirpmenti.ftc

§4- Shri 3J/K.Bali;-lsarnad counsel for tHe
applitant ‘submits that a8 pat ths Wncansnded ' Rule 2308
prior to 1991 there uas no p"ravi-Si-cﬁr for =
consultation with U.P.S.C. for imposing any punishment ‘.aj
gratuity ', dTherefore, seeki;g the advice of

< the UPSC and acting in accordance with thatvadvice,
was itselfs in violation of the rules. He has
also submitted that the Ministry of Railways
has mis-conceivegz;ole of UPSC, uﬁich is

o only an advisory body and has treatad the

advice of the UeP.S.C. as if they uere to pass the

] 4 §
orders as is seen from the letter of the U.PeSeCe

dated 11.1.1933. In this letter, it is stated

that after issuing fresh show-cause why 10% of the
‘DCRG and 25% of the monthly pension should not

be with=held on permznent basis and =fter receiving

a reply from the applicant, the Ministry of Railuays

};%/ vide order dated 17.9.92 foruarded the records of the
/ : /
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cass to the Commission for their final orders in the
ghable
matter so as to/ths final orders to he passed in this
case by the President, Shri Bali, submits that the
S ican % A
Ministry, r had treated the !.P.3.C, advice
S M e z
as if it is an order -~ binding on the Govarnment,
and
qurfha competent authority,/ hah therafors, failad
to apply its mind and exercise its discretion in the
matter. This, according to him, vitiates the orders. He
further submits that the Railway Ministry had failed
to givethglr point of viz2uy before forwarding thes racords

to the Y.P.5.Ce which, ther=fora, does not constituts

effective consultation as held in Dr,A.K.Gunta and Ors.

vs.Municipal Corpa ation of Delhi and othars (1979(3)

SLR 1416 Delhi ).

6o The sescond argument of tha learned counsel

for the applicant Shri J.K.Balil is thaﬁ CQ”SUIt?FiO” .
with U.P.S.C; undar Arficle 320(3)(c) of the Constitution
is only to safeguard the intersst of the Government
servant and for his‘protectio; against @ny adyerge o;dars.
He submits that the UPSC cannot, therefors, propose to
enhance the punishment alresady proposed by the :

Ministry as this cannot be taken as consultation for

" protection® of the government servant., He ralies on

rre e
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Pradyat Kumar Bose vs. The Hon'ble the Chief Just ice of

of Colcutis Hioh Court(1955(2) SCR 1341 at page 1347), - B

wherein the High Court has held thgt the applicant, notbeing ';

Government Servant was not entitled to the protecfion of
Article 320(c) of the Constitution. He alsoc relies on the
constituent pssembly Debates wherein it was ment ionead

that in disciplinary matters, these cases should be placed
before the Ue«PeSeCe s0 that injustice may be redressed
gnd it will also reduce the number of cases in Court. 1
From this also, he submits that U.P.S;C. is toc be ccnsultud:;
cnly for the protection of the government servant

and so the Commission is vested with no powers to

propose anftehhancement of penaltye.

8. The next argument is that punishment given

to the applicagnt is harsh as compared to that given to

Shri f.B.Singh, thg other co-accused, who uas working as a
Works Mangger on uhom'the penalty of reductigz of one
increment wes imposed for a2 period cf two years.

S, The reSpondeqts have filed the reply denying

the above contentions. The respondents have submitted

that the‘impugned penalty orders have been péssad in

accordance with the rules and hence the applicaticn may

be dismissed. Shri R.L.Dhgwan, lcarned counsgl for the

_ respondants has submitted that in accordance with I.ReEeCe

_ ° Rule 2308 proviso(d), the UPSC has to be

consulted before final orders are passed in departmantal
proceedings. He further submits that under IREC Volume Ii,
Fourth re-print dated 26.7.1962(c0py placed on record)
Rule 2303(10)CSR 44) defines pension. It readé:

"(10)(CeSeRe41) =~ Pension -~ Except when the
term 'pension' is ussd in contra-

diction‘to gratuity, 'pension' includes
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Therefore, under Rule 2308, reproduced in

para 5 above tpens ion' includes gratuity and

accordingly consultgtion with U.P.3.C. under

Rule 2308 was necessary sven before the

amendment /correction slip clarifying the po;ition
was issued by the Railway Board vide their

latter dated 29411.1991, also reproduced above.
He relies on Full Bench judgment of this Tribunal

in amrit Singh vs. Union of Indies and others(1988) 8 ATC

page 532 at page 548. The Tribunal in this case has also

halds

#0n the contrary, Article 2308 expressly includes
gratuity. That being so, the contention that
gratuity cannot be withheld under that article
could not be sustained. We must also point out
that although initially in article 2308, only the
word!pensiont' uas used, by amendment dated
18 «641983 referred to above, the term 'pznsion!
was to include D.CeR.G. 2lso. Admittedly,
gratuity, is 2 retirement bensfit and when there
is a specific provisiog in article 2308 for
withholding pension which includes gratuity in
the circumstances mentioned in that article =nd

where the;e is no specific pylg prohibiting/
withdrawing of gratuity, the Railuays have
power to order withholding or withdrauing
of pensionet

184 Shri R.L.Ohawan, learned counsel for the

respondents further submitted that the

object of consultation the U.PeS.Cy under

article 320(3) of the Constitution is to

obtain the éduice which is taken into considerat ion

by the competent authcrity before arriving |

at its decision in the matter. He submits that no fetter
.can be placed on ths UPSC's role to advice znd they can
in the circumstances of the cass and aftear evéluation of
thevcaae record suggest:even enhancement of the

proposed punishment, He submits that the

~

contd.. .10/~
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J" o obssrvat ions of the Suprems Court in prﬁdﬂla‘xgmﬁrlgxfi’
(supra) relied upon by the‘learned counsel for the
applicant\is'not relevgnt to the €acts and
circums tances of the presenl ceSae His
contention is that the requirement under clause(d) of
Rule 2308 is that the UePeSeCs should be
consulted beforo h9$sing the finel orders, which
has been done in this case. Further that the
UePeSeCo in,exercisa of its power conferred
under Article 320(3)(c) of the Constitution can
advise in the mgtter as deemed fit%,ShriAR.L-Dhauen
E has also submitted that no such restrictions on
the powers of thé U.P.3.Cs can be put, as contended
by the applicant's counsel. Under Rule 2302(1),
‘pension' means that it includes gratuity
-unless that sxpression.is used in contradiction -
; to gratuity. He, therefore, submits that under |

Rule 2308 Vol.Il, as it existed even before
-~ : it
. the amendment of 29.11.1991{Zempouered the

President to withhold or uithdraw pensionand this

automatically included
gratuity or any part of it,subject to the

other conditions mentioned in the Rule.

Reliance on the Judgment of the Supreme Court

in Jarnail Singh vs. Udion of Indiz 1992(3)Scale 313,

has been placed. In Ehi@‘paSe, Rulee 3 and 9:of the

Pension Rules, 19572 gg?ﬁg%@sidered 3 uhich are in

i
"]

pgrimateria to . = Ru139§302(10) and 2308

of the Railway Rulese. In this cese, tha Court had, -

¥

while dismissing the appezl held —

oo Gl - :

i E Contdeeel11/=
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that having regard to the definition of the term 'pension'
under Rule 3(o), the expression 'pension' in Rule 9(1)must
be construed to include'gratuity‘sinca the term 'pension'
in the context is not used in contradiction to gratuity.

In this case, the Supreme Court had disagreed with the

earlier observations in B,V,Kapur vs. Uniopn of India and

others(1990)4 Supreme Court Cases 314) to the effect

that the powers of the President under Rule 9 prior

to its amendment was confined only te withholding of
pension but did not include gratuity. Shri Dhawan
submits that in the light of the later judgment

of the Supreme Court in Jarpail Singh's case(supra),

the amendment to Rule 2308 by Railuway Board's letter
dated 29.11.1991 is only clarificatory in nature. He has
also referred to the amendment of the CCS(Pension) Rules,
1972, Rule 9(1) dated 23.8.1991 issued by the Ministry
of Parscnnel in which the words 'er gratuity' uas

added after the word 'pension., He, therefore,

submits that the corrections issued by the Railuay
Board's letter dated 29.11.1991 referred to in

the application is only a clari fication of the rules
in line with the DO P&T's Notification dated
234841991 which itself was done following the

decision of the Supreme Court in Jdarnajls Singh's

case(supra). He also submits that no such amendment dated
1846.1983 mentioned in Amrit Singh's case(supra) is

traceable in the records although the ratio of this

decision is fully applicable..The Il arned counsel, therefore,
submits that on the facts of the cese, the punishment imposed
on the applicant has been done in accordance with the rules

and, therefore, the application may be dismissed.
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V2 : 11 WJe have carefully gones through the
pleadings, arguments of the lesrned counsel for

both the partiss and the records.

12eThe .ma_ih/issues involved in this case are, namely,

(i) wbether the President ought to have
consulted the U.P.S.Ce when it was proposed to
reduce the applicant?'s gratuity by Rs«500/= under
Rule 2308 and (ii) whether the U.P.S.C. could
have advised that a fresh shou=cause notice may
' . proposed
be given for enhagncement of the/penalty, namly,
why 10% of the D.C.R.C. end 254 of the monthly

pension, admissible to him should not be

Wwithheld permanegntly.

13. On the first issue, the applicant's
counsel contended that till the rule 2308 was
amended by RagiluayBoard's Circular letter dated
294111991, the President was only empouwered
to withold the @m nsion and not gratuity.
Therefore, according to him, as the rule stood
before amendment, since the proposal of

only
the: President uas/to withold s+500/- from

the DCRG, there was no ngcessity to consult
- g the U.P.S.C. UWe are unable to ef fgff accede to

this line of argument for the following ressons.

14, Rule 2302(1) of the Railway Rules gives
the definition of the term'Pension! to include
gratU%Ey unless this expression is used'&n
contradiction io gratuify. This
definition in the Railuay Rules 'is in
p@rimateriz’ to the definition given in Rule

22 3(1)(0) of the cos(pension) Rules, uhich provides
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A as unders

: : ®fpensiont' includes gratuity except when the
term pensicn is used in contradistinction to

grgtuityen

15. Thefefore, even before Rule 2308 which ﬁ

was amended by Railuay Board's letter of 29.11.1331 ths
term 'pension' will include gratuity as there
is nothing in the expression to suggest to ths

contrarye. The Supreme Court in Jarngil Singh's

cese(supra), while degling with Rule 3(i)(0) and Ruls

1 9 of the CCS(Psnsion) Rules{'disagreeing with

the earlier decision in D.B.Kapur's case) hslds l

" Bezring in mind the definition of the

term 'pension' in Rule 3(1)(0), the term 8

‘pension' used in Rule 9(1) must be ;

construed to include gratuity since the term

'pension!, in the context, is not used

i in contradiction to grastyity. Lesarned counssl
for the appellant, houwever, referred to the
amendment made in Rule 3(1) by the Central

Sy Civil Services(Pension) Third Amendment

Rules, 1391, whereby the term 'pensicn!

has besen substituted by the expression'pension
or gratuity, or both? and consgquent izl
amendments mzde in that sub-rule. The
question isg Whether this amendment made in
1991 indicates, as contendsd by learned
counsel for the appellant, thet Ypension!
glone could be withheld under Ruls 3(1)

| and not also the gratuity prior to the

; < amendment of Rule 9(1) in 13912 1In our

’ ‘ opinion, the definition of 'pensisarf;:

Rule 3(1)(0) quoted apgig_gggég;!gg_gha,

- ~appellantts contentign and clearly

: indicates thet the 1999 amendment is meregly
| clarificatory and makes explicit that which

Yas clearly implicit prior to that Amendment

}%9’ é;y virtue of the definition of term 'pens{qn'

¢ o T
/ =
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¥ in Rule 3(1)(0). This clarification
appears to have been made only to remove
the doubt created by the decisicns relied

™

on by the counscl for the appellant which

are considered hereafter«"(emphasis add.d)

16. as alresdy merticned above, Rule 2302(1)
énd Rule 2308 of the Railway Rules are | perim%teria
to Rule 3(1)(o) and Rule 9(1) of the C.C.3.

(Pension)'Rules, 1972, Therefore, having regard to

S the judgment of the Supreme Court in Jarngil Sinmgh's
case (supra ), . _the bermitpension'!_ in Bule 2{308,
gven the

as cdt stoodzpaforulplarlfmcatlon issued by the Ralluay
}%;/' Boards letter dated 29.11. 1391, read with Rule 2302(10)
inclucdes gratuxtyas
of the Rgilway Rules,[there is nothing in the Rule

to the contrarye In the circums tances, in accordgnce

with Rule 2308 proviso(d), ths Ministry of Railugys
had to consult the U.P«S.C. before passing the finagl
~ orders on the proposal initially to withold fs.500/~-
i b frem ths applicagnt?s gratuity. uWe, therefore, find
no substance in the applicant's contention that

consultgtion with the U.PeSeCe uds‘baoeceasary

and it is accordingly rejected.

334 The mext argument strenecusly put foruard
by Shri JeKeBali was that the purpose of
consulting the U«PeSeC. was solely for the

protaction of the Government Servagnt znd ths

UsPeSsCe could not, therefore, adviseg any enhancement
of the propcsed pension. For this, he relies on

the following observations of the Supreme Court

in Pradyst Kumar's case(supra), wherein it has

bgen held ¢

-
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b
® There can be no doubt that members
2 of the staff in other Government departments
of the Union or the State are normally
entitled to the protection of the three
constitutional safeguards provided in
Articles 311(1), 311(2) and 320(3)(c)."

...0.....0......'..'.’......O.........

®"Therefore, both on the ground that Atticle
320(3) (c) would be contrary te the
implication of Article 229 and on the ground
that language there-of is not
applicable to the High Court staff, we
are of the opinion that for the

NS dismissal of the appellant by the
Chief Justic e, prior consultation with
the Public Service Commission was not
necessary. uwe accordingly, hold that the
appellant was not entitled to the
proectiop under Article 320(3)(c).

( emphasis added).

19, Shri Bali submits that the above

decision of the Supreme Court can only mean that
the consultation with the U.P.5.C. under

Article 320(c) is for the 'protection' of the
Goverment Servant and in no way this should

be extended to mean that the U.P.S.C. can recommend
enhancgment of the proposed punishment. He arcues
that this will not amount to’protection'of the
Government Servant, who is sought to be proceeded
against under Articles 311(1) and (2) of the

Constitution.

18. The above case: does not in any
way establish that the U.,P.5.C. cannot
enhance the punishment proposed by

the Ministry in suitable cases.

i,

B v i i - g
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20. In Pradyat Kumar's case (Supra) the annlicant

5 16 P

had raised an objection that aven if the pouwer of
dismissal is vested in the Chiof Justice of Caleutta
High Court, the applicant who was Registrar of the.
said High Court was entitled to the nrotaction of
Article 320(3)(c) of the‘Constitution. It was in
this context that the Court, whils rejecting tﬁe
above arqument had stated that thare was nn daubt
that members of the staff in other demartmants of +he
Union or the State are' normally entitled to the
protection of the three constitional safaquarrds
orovided in Articles 311(1),311(2) and 320(3)(¢) oe
the Constitution.' In this context, the Supreme

Court had also d=2alt in detai? with the provisinns

of Article 320(3)(c) and Article 229 and finally
came to the conclusion that thz officers and etafe
of the High Court cannot hs statad to Pall within
the scope of the phrase used in Article 320(3)(0),

namely ° person serving under the Government of India

or Government of a State beacause in respant of
them, the administrative control ie clearly vested
in the Chief Justica who undar the Constitutinn has

the pouer of appointment, removal and of makirg Rules

for therconditions of service, Therefara, this ecase
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cannot be of assistance to the applicant to mean that
the consultation with the UPSC of a government
servants case ‘can only ba for his nrotection and the

UPSC cannot propose enhancemsant of penalty,

21, We have also ssen tha aextracts of the
Constituent Assembly Dehates placed on record, This
only shouws that it was felt that renardinn annointments,
promotion, discinline etc. of govermment servants,
their cases should bes placed bafore ths Puhlic

Service Commission to raducs 1itination and to protect
them from political and other influsnces. This spesch

in no way sugnests houw the !!PSC is to exarcise its
pouwer when it is consulted. So we do not Fiﬁd this
argument advanced by Shri S.X.Bali, learned counsel

convinecing, It is accordingly rzjected,

22, The anolicangs counsel héd also contended
that the Ministry had forwardasd its records to the
UPSC for their orders and thereafter on receint of
the UPSC's orders, without aoplication of mind, thay
have passed the penalty order dated 9,7,199%, The

apnlicant relies on Nanaraj Shivaran Kariani v.
Syndicate Bank Head O0ffice Manipal and anr.

(1991) 2 SLRr page 784 ; D.K.Supta voMunicipal

Corporation of Relhi ( 1979) 3 SLR 416 and

v
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Prakash Chand v.The Zila Parishad, Muzaffarnasar

and anr.(1971) 1 SLR 632, We have seen the records
submitted by the learned ecounsel for the respondents
(File No. €D (1) Aug./93/714 c(2004). We find that
the Ministry vide its letter dated 16th/17th
November, 1983 submittaed their proposal to ths UPSPE
Por its advice whether their proposal to withhald

a sum of R 500/~ from the DCRG is justifiad or not
to enable them to submit it %or orders to the
President, In this letter thay haﬁ discussed the
salient fedurss of ths disciplinarv proceedings
together with the relevant documents and C.R.fPile

of the applicant, To this, the UPSC after examining
the records of the case replied by their lstter
dated 9,5,1984, Their advice was that the charge

is of a serinus nature as it rslates to manipulation
of marks which has bgen proved on the basis gf
charged officer's own admission. On the records,

the UPSC was of the provisional visw that a fresh
show cause notice should be servad on the applicant
requiring him to show cause why 10% of the DCRG should
not be withheld on permanent basis, After recaipt
of this letter, the matter was put up in datailed
note on 5.7.1984 for consideration of the Ministry of

Railuways i.e.,, the competent authority as to whethar
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a fresh show cause notice should be issued to the

applicant, as proposesd by the UPSC op the earlier
proposal of the Ministry to withheld % 500/=from

the DCRG may be acrepted. It was further mentioned
that the convention is that the Commission's advice
in such a case shall be accepted save in axceptinnal
circumstance. Having regard to the above facts and
circumstances, we are unable to accept the contention
of the learnsd counsel for ths applicant that the UPSC's
advice has been accepted by the competent authority
without application of mind or under any compulsion

1
as if it was their‘order. The records shou that the  * -
matter has been examined by the Ministry before and

after receivifg the advice of UPSC and the applicant's
contention to the contrary is therefore,rejected,
We have also seen the cases cited by Shri S.K.Bali,

The observations of the Courts in these cases will

not assist the applicant in the facts of the case

discussed above:

23, In another case Stats of UP v.Mel.Srivastava

(1958) Vo1.1 SCR 533) the Supreme Court has held that
the provisions of Article 320(3)(c) are not arbitrary
and do not confer any right on a public servant so that

the absence of consulation or any irregularity in
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consultation with UPSC does not afford him a cause of action
in a court of law. Nevertheless it was held that such a
consultation would be mandatory when the word shall is used
in an Article or Regulation made by the Government. After

decision of the Supreme Court in Srivastava's cass (supra),

the constitutional provision for consultation with UPSC read
with Rule 2308 proviso (d) of the Railway Rules is to afford
proper assistance to the Government in assessing the guilt

or otherwise of the delinquent government servant as well as

the suitability of the penzlty to be imposed by an independent
body. Article 320(3)(c) itself béing a constitutional provision,
which is not in any way restricted, as submitted by the

learned counsel for the applicant, it cgnnot be circumscribed

to mean that the UPSC cannot tender its advice on the
suitability of the penalty to be imposed, including the
enhancement of the proposed penglty. e do not find

that any fetter is imposed on the UPSC in Article 320 of

the Constitution nor db we find it necessary to read in

that provision any such limitation. The penalty imposed

cannot also be considered to be arbitrary in the circumstances

_of the case to warrant any interference in the matter.

24, After due consideration of the other grounds

taken by the lsarned counsel for the applicant, we find
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no substance in the same and they are also rejected,
2537 In the result, for the reasons given above,
we find no merit in this application, The 0.1, is

accordingly dismissed, No order as to

LG n Ao kal//gty“\’
(Smt.Lakshmi Swaminathan) N.V.Krishnan )
Member (3J) Acting Chairman
2.
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