
CENTRAL Adf^ IN 1ST RAT IWE tribunal
principal bench

NEU DELHI

O.A.No.1182 of 1993.

New Delhi, this the 8th day of Pehcuary#1

HON'BLE flR N.U.KRISHN AN , ACTING CHa1R!*1AN
SflT.LAKSHWI SUAniNATHAN, nEr^tBER(3)

Shri Pritflfn Sinch,
R/U No .I\//251,
Bholaneth NaQar, Gali No.4,
idgarh Road,
Delhi-110032. •••• Applicant.

^ through f!r O.K.Bali» Advocate)

1. Union of Indiai
through Secretary to the Govt. of India*
rninistry of Railways*
Railway Board, Rail Bhawan,
New Delhi.

2. General Manager,
Northern Railway*
Headquarters Office, Barode House,
New Delhi.

3. Secretary,
Union Public Service Commission,
Dhclpur House, New Delhi. ...x

( through Mr R.L.Dhawan, Advocate).

0 R D E R

RfaS pondents.

(delivered by Hon'ble Smt.Lakshmi Swaminathan, Member(3)]

The Applicant, who was working as

Assistant Uorks Manager in the Bikanar Division

of Northern Railway and has retired from servict

on 31.1.1961 on superannuation is aggrieved by the

order passed by the President dated 9,3.1 9S3(Enclosure

to AnnsA-13). By this order, the President has decided
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that I0?i of the D.C.R.G. and 25^ of the i
monthly pension normally admissible to the f

applicant ba uithheld on permanent basis.

2. The brief facts of the case are that

on 24.1.1 &61 the applicant uas charge-s hected.

The charge uas that he had committed misconduct

inasmuch as that he changed the result of Trade

Test of Shri Ram Deu from "Pass" to ••Fail" by

replacing his Trade Test form da^sb 8.11 .1978 and

putting in a fresh form dated 16.11.78 deliberately

in connivance uiith Shri A.O.Singh, the then Uorks

Manager, Bikaner. On these acts, the applicant

uas alleged to have failed to maintain absolute

integrity, devotion to duty and acted in a manner

unbecoming of a Railway Servant, thereby contravened Rtle'

3(I)(i)(ii) and(iii) of Railuay Services Conduct

Rules, 1 966^Annexure A-l).'rb9 proceedings were
continued after his retirement on 31,1.1981,

3. After holding the inquiry as per the Rules,

the Inquiry Officer had submitted his report dated . .,

29.11 .1 981 (Ann8A-2). The Disciplinary Authority

accepted the findings of the Inquiry Officer.

By memorandum dated 4 . 9.1 982(Annexure A-3) the

President had provisionally decided in terms of

Rule 2308 of Indian Railuay Establishment .

Coda that te.500/-should be reduced from his QCRG and

he Was given an opportunity to make lyis submissions

which he did on 12.10.1 982(Annexura A-4). Thereafter,

on reference by the Railway Board to U.P. S.C.(Ann;R-3)

uhi.ch' Was replied on 9..5.1984 ,0P3C expressed the vieu
/t hat
^the charge: proved on the basis of the applicant's

is
oun admission^ofasarious nature. The Commission,
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therefore, advised that they are provisionally of

the view that a fresh notice should be served on
the applicant requiring him to shou-caose uhy
10^ of the DCRG and 25y« of the monthly pension
admissible to him may not be uithheld on e permanent
b8sisCAnn;A-^). Accordingly, the Railway Board
issued the memorandum dated- 15.9.1 proposing

the revised panalt y(Ann:A-o) to which the applicant
gave his reply and also asked for the copy of the
Union.Public-Service Commission(UPSC) advice end

copies of shou-cauSQ notice issued to the three other
co-accused and some further time to submit his

final reply. By memorandum dated 12.7»B9, his
request for supply of shou-cause notice , inquiry

report and final decision of penalty imposed on the
othttr co-accused officer uas reaocted. In this

memo, it uaS also stated that the UPSC's latter

proposing the enhanced penalty has already been

furnished to him on 18.7.88. He Uas given

further time of 15 days to make a representation.

4, According to the applicant, the impugned

penalty order has imposed on him a very harsh

punishment against the rules. Shri 3.K.Bali,

learned counsel for the applicant has submitted

that having regard to the provisions of Rule 2038

of the Indian Railways Establishment Cod3(IREC)

Volume III., the U.P.S.C. was not required to

be consulted in regard to the punishment originally

proposed to be imposed vide order dated 4.9.1 982,

namely, that O.C.R.G. ordinarily payable to him

-j^should be reduced byRs.ouO/-
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Rula 2308 of I.R.El.C. reads;

'• 23Uq(CSR 351A)s The President further

reserves to himself the right of uithholding

or uit hdra*Jing a pension or any part of it,

whether permanently or for a specified period,

and the right of ordering the recovery from

a pesnion of the whole or part of a'^y

pecuniary loss caused to Government, if the

pensioner is found in departmental or judicial

proceedings to have been guilty of grave

misconduct, or to have caused pecuniary loss

to Government by misconduct, or negligence,

during his service including service

rendered on re—employment after retirement,

provided that -

a)such departmental proceeding instituted while

the Railway sarvanl: was in service whether

before his retirement or during his re-employment
shall, after the final retirement of the Railway
servant, be deemed to be proceeding under

this Article and shall be continued and concluded
by the Authority by which it was comrnancad
in the Same maner as if the officer had

continued in service.

b) Such departmental precedding if not
instituted while the railway servant was in
service before his retirement or during
his re-employment,

%

i) shall not be instituted save with the
sanction of the President;
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ii) shall not be in respect of an

event uhich took place more than four

years before such institution; and

iii)shall be conducted by such authority
• i

and in such place as the President may

direc t and in accordance u ith the

proeedure applicable to dapartimental

proceedings in uhich an order of dismissal

from service could be made in relation

to the Railway servant during his service.

c) No such judicial proceedirgs if not

instituted while the Railway Servant was in service mIq

whether before his retirement or during his

re-employment shall be instituted in respect of

a cause of action which arose or an event which

took place more than four years before

s uch ins t it ut ion .

d) ^he Union Public Service Commission shall be

consulted before final orders are passed#

Rule 2308- R II of Indian Railway Establishment

Code Volume II (l 971 Lditioijj) uas amended to include

gratuity vide correction slip no,409 issued vide

RailiJay Board's letter no.P(£)Ill/9i-i/29
dated 11.1991, The correction slip reads as

under:

"Rule 230a-RII

Para 1 of Rule 2308-R—II be substituted as

under;

"The President reserves tp himself the. right of

withholding a pension or gratuity, or
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both, either in full or in pert, or

uithdS^^iOQ a pension in full or in pert,

whether perBanently or for a specified

period, and of ordering recovery from a

pension or gra^oity of the uhole or

part of any pecuniary loss caused to the

Government, if, in any departmental or
I

judiciai proceedings, the pensioner is found

guilty of grave misconduct or negligence

dfiring the period of his service,

including service rendered upon re-employment

affeer retirpma^t .rti-

Shri 3.K»8al'ii"lsarnad ddu'risel fof-tRe'^ I

applicant jsubmits^that a^'per 'the tirt'-airtertcied' Rule 2308
i

prior to -1 there uas ho provision- for |
consultation with U.P.3.C. for imposing any fHjnishBWht Oft

Sr&tiiity^ , Jherefore, seeking the advice of

the UP3C and acting in accordance with that advice

uas itself' in violation of the rules. He has

also submitted that the Ministry of Railways
the

has mis-conce ived ^ola of UPSC, which is

only an advisory body and has treated the

advice of the U*P,S,C» as if they were to pass the

orders as is seen from the letter of the U.P.S.G.

dated 11.1.1 933, In this letter, it is stated

that after issuing fresh show-cause why 10^4 of the

DCRG and 25;^ of the monthly pension should not

be withheld on permanent basis and after receiving

a reply from the applicant, the Ministry of Railways

vide order dated 17,9»32 forwarded the records of the
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case to the Commi'^sion for their final orders in the

enabla

matter so as to^the final orders to be passed in this

case by the President, Shri Bali, submits that the

Ministry, had treated the t',P«3,C, advice

as if it is an order - binding on the Government,

p. and
the competent authority,^ htfl" therefore, failed

to apply its mind and exercise its discretion in the

matter. This, according to him, vitiates the order*. He

further submits that the Railway Ministry had failed

to givetheir point of vieu before ♦'oruarding the records

to the U,P,3,C, which, therefore, does not constitute

effective consultation as held in Dr.A,K.GMcta and Prs.

Vs .Muni cip a 1_ I others ( 1979( 3)

SIR 1416 Delhi ).

6, The second argument of the learned counsel

for the applicant Shri 3,K,Bali is that consultation

with U,P,3,C, under Article 320(3)(c) of the Constitution

is only to safeguard the interest of the GTbvernmant

I ♦

servant and for his protection against ^ny adverse orders,

Ha submits that the UP3C cannot, therefore, oropose to

enhance the punishment already proposed by the

Ministry as this cannot be taken as consultation for

•' protection" of the government servant. He relies on



s a :

Predyat Kumar Bose vs . The Hon'ble the Chief Justice oF

qF Trlnutl-r. Hi-h pQurtCl 555(2) SCR 1341 at page 1347), ;

uherein the High Court has held that the applicant, not being

a Gov/ernment Servant uas not entitlad to the protection of

Article 320(c) of the Constitution. He also relies on the

constituent Assembly Qebates uherein it uas mentioned

that in disciplinary matters, these cases should be placed

before the U.P.S.C. so that injustice may be redressed

and it uill also reduce the number of cases in Court,

From this also, he submits that U.P.S.C. is to be consulted

only for the protection of the government servant

and so the Commission is vested uith no powers to

propose any ehhancement of penalty.

8. The next argument is that punishment given

to the applicant is harsh as compared to that given to

Srhri A.D.Singh, the other co-sccused, uho uas uorking as a

Uorks Manager on uhom the penalty of reduction of one

increment uses imposed for a period of tuo years,

y. The respondents have filed the reply denying

the above contentions. The respondents have submitted

that the impugned penalty orders have been passed in

accordance uith the rules and hence the application may

be dismissed. Shri R.L.Qhauan, learned counsel for the

^ respondents has submitted that in accordance uith I.R.E.C.

- • Rule 2308 proviso(d), the UPSC has to be

consulted before final orders are passed in depa^tmantel

proceedings. He further submits that under IREC Volume II,

Fourth re-print dated 26.7.-|&62(copy placed on record)

Rule 2303(l0)CSR 41) defines pension. It reads;

'•(l 0) (c.S, R.41 ) - Pension - Except uhan the
term •pension' is used in contra

diction to gratuity, 'pension' includes

gratuity.rt
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Therefore, under Rule 2308, reproduced in

para 5 above 'Pension' includes gratuity and

accordingly consultation uith U«P«S'*C» under |

Rule 2308 uas necessary even before the

amendment/correct ion slip clarifying the position

uas issued by the Railway Board v/ide their

latter dated 29.11.l93l, also raproduced above.

He relies on Full Bench judgment of this Tribunal

in Amrit^S_ijnc[j^ vs. Unxon of India and others ^1 988) 8

page 532 at page 548. The Tribunal in this case has also:.'
held:

"On the contrary, Article 2308 expressly includes
Gratuity. That being so, the contention that
gratuity cannot be withheld under that Article
could not bs sustained. \Je must also point out
that although initially in Article 2308, only the
uord ' pens ion• uas us-ad , by amendment dated
18 . 6.1 983 referred to above, the term 'pension'
uas to include Q.C.R.G. also. Admittedly,
gratuity, is a retirement benefit and whan there
is a specific provisioo in Article 2308 for
withholding pension which includes gratuity in
the circumstances mentioned in that article and
where there is no specific rule prohibiting/ -•

withdrawing of gratuity, the Railways have
power to order withholding or withdrawing
of pension."

10. Shri R.L.Ohawan, learned counsel for the

respondents further submitted that the

object of consultation the U.P.S.C» under

Article 320(3) of the Constitution is to

obtain the aduica which is taken into consideration

by the competent authority before arriving

at its decision in the matter. He submits that no fatter

.can be placed on the UPSC's role to advice end they can

in the c ircumsx ancas of the case and aftar evaluation of

the caae record suggest:8Uen enhancement of the

proposed punishment. He submits that the

Contd.. .10/-
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observations of the Supreme Court in PrpdnYa Rumar'̂ : |̂
(supra) relied upon, by the learned counsel for the !
applicant is not relevant to the facts and
circufTBtancGS of the present case. His

contention is that the requirement under clause (d) qf

Rule 2300 is that the U.P.S.C. should be

consulted beforo passing the final orders, uhich

has been done in this case. Further that the

U.P.S.C. in exercise of its pouer conferred

under Article 320(3)(c) of the Constitution can

advise in the matter as deemed fit. .Shri R.L.DhaO-n
has also submitted that no such testrictiions on

the pouiers of the U.P.S.C. can be put, as contended

by the applicant's counsel. Under Rule 2302(1 )»

•pension' means that it includes gratuity

unless that expression is used in contradiction

to gratuity. He, therefore, submits that under

Rule 2308 Vol.II, aS it existed even before
it

the amendment of 29.11.1 9^1 j^smpouered the

President to uithhold or uithdrau pension and this
automatically includad . i. i.

/ gratuity or any psrt of it^ subject to the

other conditions mentioned in t he Rule.

Reliance on the Judgment of tba Supreme Court

in Jarnail Singh vs. Union of India l992(3)3cala 313,

has been placed. In this' case, Rulqss and 9-of the

Pension Rules, 1 972 ore in

pigrimatsris to ; ^ RuIbS'2302 (l 0) and 2308

of the Railuay Rules, In this case, the Court had,
♦

uhile dismissing the appsal held'

Contd...1l/-



J 11 i

that having regard to the definition of the term 'pension'

under Rule 3(o), the expression 'pension' in Rule 9(l^must
I '

be construed to include gratuity since the term 'pension'

in the context is not used in contradiction to gratuity*

In this case* the Supreme Court had disagreed uith the

earlier observations in D.V.Kaour vs. Union of India and

others(l990^4 Supreme Court Cases 314^ to the effect

that the powers of the President under Rule 9 prior

to its amendment uas confined only to withholding of

pension but did not include gratuity* Shri Ohauan

submits that in the light of the later judgment

of the Supreme Court in Jarnajl Sjnoh's case(suora).

the amendment to Rule 2308 by Railway Board's letter

dated 29*11*1991 is only clarificatory in nature* He has

also referred to the amendment of the CCS(Pension) Rules,

1972, Rule 9(1) dated 23.8.1991 issued by the Ministry

of Personnel in which the words 'or gratuity* was

added after the word 'pension. He, therefore,

submits that the corrections issued by the Railway

Board's letter dated 29*11*1991 referred to in

the application is only a clari fication of the rules

in line with the CO P&T»s Notification dated

23*8*1991 which itself was done following the

decision of the Supreme Court in Jarnails Sjnoh'a

^asQ(supra). He also submits that no such amendment dated

18*6*1983 mentioned in Amrit Sinoh's casa^o.mra) ia

traceable in the records although the ratio of this

decision is fully applicable..The learned counsel, therefore,
submits that on the facts of the case, the punishment imposed
on the applicant has been done in accordance with the rules

and, therefore, the application may be dismissed.

>..12/-
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11 • Ue haus carefully gone through the

pleadings, arguments of the leerned counsel for

both the parties and the records.

12#Th0 mai^4ssues involved in this case are, namely,

(i) tibether the President ought to have

consulted the U.P.S.C. uhen it uas proposed to

reduce the applicant's gratuity by as.500/- under

Rule 2308 and (ii) uhether the U.P.S.C. could

have advised that a fresh shou-causs notice may
proposed

be given for enhancement of ths/penalty, nafoly,

why 10^ of the Q.C.R.C. end 25jb of the monthly

pension, admissible to him should not be

withheld permanently.

13. On the first issue, the applicant's

counsel contended that till the rule 2308 was

amended by Railua yBcard's Circular letter dated

29.11 .1 991 » the President was only empowered

to withold the pension §nd not gratuity.

Therefore, according to him, as the rule stood

before amendment, since the proposal of
only

the' President Was/to withold Ss.SOO/- from

the OCRG, there was no necessity to consult

the U.P.S.C. Ub are unable to e///// accede to

this line of argument for the following reasons.

14. Rule 2302(l) of the Railway Rules gives

the definition of the term'Pension' to include
»

gratuity unless this expression is used in

contradiction to gratuity. This

definition in the Railway Rules is in

pflrimater ia.. to the definition given in Rule

2(l)(°) cf the CCS(Pension) Rules, which provides
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as under:

"'p^nsion•'includes gratuity except uhen the

term pension is used in contradistinction to

g r at u it y, H

15. Tharafora, even before Rule 2308 uhich

UaS amended by Railway Board's letter of 2 9.11.1 39l, the

term 'pension' uill include gratuity as there

is nothing in the expression to suggest to the

contrary. The Supreme Court in Jarnail Singh's

case (supra), while dealing with Sule 3(i)(o) and Rule

9 of the CCS(P3nsion) Rulcs^disagreeing with .' a

the earlier decision in D.B.KaPur's 0300") held;

" Bearing in mind the. definition of the

term 'pension' in fiule the term

'pension' used in Rule 9(i) must be

construed to include gratuity since the term

'pension', in the context, is not ussd

in contradiction to ^r.-Ouitv. Learned counsel
for the appallcnt, houever, referred to the

amendment made in Rule 9(l) by the Central

Civil Services (Pens ion) Third Amendment

Rules, 199'] , uhsreby the term 'pension'

has bean substituted by the expression'pens ion
or gratuity, or both' and consequential

t

amendments made in thet sub-rule. The

question is; Uhether this amendment made in

1991 indicates, as contended by learned

counsel for the appellant, that 'pension'
alone could bo uithheld under Rule 9(1)
and not also the gratuity prior to the

amendment of Rule 9(i ) in 13911 In our

^^^^i£|_i on , th e _doX-l nit io n of 'pension' in
( ' ) '̂̂ )' guo^t-id rboy/e neqet ives t h,^

appel.lsnt's conLcncion -nd clearly
j.nc-cPtoG thow oho i fir,iondriont is merely
clnrificatury -nd explicit thac uhl^' .
w^w >.-L^_rIy xfnplicXu prior to that Amsndmont

ij7' ^^rtua of the definition of term 'pension'
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in Rule 3Cl)Co)» Tiiis clar iFicat ion
appears to haue been made only to remove
the doubt created by the decieicns relied

on by the counsel for the sppeHomt uhich
are considered hereafter ."(emphasis added)

-j 5^ p.Q already mentioned above, Rule 2302(l)

and Rule 2308 of the Railway Rules are i parima,teria

to Rule 3(l)Co) and Rule 9(l) of the C.C.S.
(Pension) Rules, 1972, Therefore, having regard to

the judgment of the Supreme Court in Oarnail Singh's

case (supra ),
evenas .'it st ood^ef ore/plarification issued by the Railway

Boards letter dated 29.11.1991, read with Rule 2302(10)
includes gratuity as

of the Railway Rules,/there is nothing in the Rule

to the contrary. In the circumstances, in accordance

uith Rule 2308 proviso(d>, the Hinislry of Railways

had to consult the Li.P.3f.C. bef ore pass ing tha fingl

» orders on the proposal initially to withold Rs.SOO/-

fro® the applicant's gratuity, ye, therefore, find

no substance in the applicant's contention that

consultation with the U.P.S.C. Was'^ooeces sar y

and it is accordingly rejected.

17. The re xt argument strenecusly put fcruard

by Shri O.K.Bali was that the purpose of

consulting the U.P.S.C. was solely for the

protect ion of the Government Servant and the

^ U.P.S.C. could not, therefore, advise any enhancement

of the proposed pension. For this, ha relies on

the following observations of the Supreme Court '

in Prpdvat Kumar's caselsupral. wherein it has

beon held •

-.the term •'pension'. in Rule 2508,
t he
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•• There can be no doubt that tnembers

of the staff in other Government departments

of the Union or the State are normally
entitled to the orotection of the three
constitutional safeguards provided in

Articles 31l(l), 31l(2) and 320(3)(c)."

"Therefore, both on the ground that Atticle
320(3)(c) would be contrary to the

implication of Article 229 and on the ground

that language there--of is not

applicable to the High Court staff, we

are of the opinion that for the

dismissal of the appellant by the

Chief Rustic e, prior consultation with

the Public Service Commission gas not

necessary. accordingly, hold that the

appellant gas not entitled to the

prefection under Artie le 320(3)(c;.

( emphasis added^*

I®. Shri Bali submits that the above

decision of the Supreme Court can only mean that

the consultation with the U.P.S.C, under

Article 320(c) is for the 'protection* of the

Governnait Servant and in no way this should

be extended to mean that the U.P.S.C. can recommend

enhancnment of the proposed punishment. He argues
< /

that this will not amount to protection of the

Government Servant, who is sought to be proceeded

against under Articles 3ll(l} «nd (2) of the

Constitution.

19. The above case does not in any

way establish that the U.P.S.C. cannot

enhance the punishment proposed by

the Ministry in suitable cases.

.... 16/-
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20. In Pradyat Kumar's case (Supra) the aooUcant

had raised an objection that even if the pouar of

dismissal is vested in the Chiof Justice of Calcutta

High Court, the apolicant who uas Registrar o^ the

said High Court was entitled to the orotection o<*

Article 320(3)(c) of the Constitution, It uas in

this context that the Court, uhile rejecting the

above argumant had stated that there uas no doubt

that members of the staff in other deoartments of ^he

Union or the State are* normally entitled to the

protection of the three constitional sa^'eguards

provided in Articles 31l(l),31l(2) and 320(3)(c) of

the Constitution.' In this context, the Supreme

Court had also dealt in detail uith the orovisions

of Article 320(3)(c) and Article 229 and finally

came to the conclusion that the officers and staff

of the High Court cannot be stated to ^all uithin

the scope of the phrase used in Article 320(3)(c),

namely * person serving under the Covernment o^ India

or Government of a State • because in resnent o^

them, tha administrative control is clearly vested

in the Chigf Dustice who under the Constitution has

the pouer of appointment, removal and of' making Rules

for thetrconditions of service. Therefore, this case
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cannot be of assistance to the apolicant to msan that

the consultation uith the UPSC of a Qovernnnent

servants' case can only be for his protection anrf the

'JPSC cannot prooose enhanca-nant of penalty,

21, Ue have also seen the extracts of the

Constituent AsseTibly Debates placed on record. This

only shows that it was felt that reoardinp aoooinfments,

promotion, discioline etc, of government servants,

their cases should be placed before the Public

Service Commission to reduce Titioation and to protect

them from political and other influences. This soeech

in no way sugeesta hou the UPSC is to exercise its

power when it is consulted. So we do not find this

argument advanced by Shri S.K.Bali, learned counsel

convincing. It is accordingly rejected,

aoolicants counsel had also contended

that the Ministry had forwarded its records to the

hPSC for th«ir orders and thereafter on receiot of

the UPSC's orders, without aoolication of mind, they

have passed the oenalty order dated P,3,1993, The

applicant relies on Uanarai Shjvaran v.

Syndicate Sank nffice Mnnlnal and

(l99l) 2 SLf? page 784 • D, K, Guntfl v.Municipalf

i^QTPgpetlrin gf De]hl ( 1979) 3 SIR 416 and
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P.rak^^h Ch^nd v.The ZiU Parl3h;^d. Mu^affarnan

md-an£.(l97l) 1 SLR 632. Us have seen the records

submitted by the learned counsel for the resoondents

(File No. CD (1) Aug./93/714 c(2004), We rind that

the Ministry vide its letter dated 16th/l7th

November, 1983 submitted their prooosal to the UPSC

for its advice uhsther their proposal to withhold

a sum of fe 500/- from the DCRG is justified or not

to enable them to submit it for orders to the

President. In this letter they had discussed the

salient fed:ure3 of the disciplinarv proceedinqs

together with the relevant documents and C, R. file

of the applicant. To this, the UPSC after examining

the records of the case replied by their letter

dated 9,5.1984. Their advice was that the charge

is of a serious nature as it relates to manipulation

of marks which has been proved on the basis of

charged officer's own admission. On the records,

the UPSC was of the provisional view that a fresh

show cause notice should be served on the applicant

requiring him to show cause why 10^ of the OCRS s^^ould

not be withheld on oermanent basis. After receipt

of this letter, the matter was put up in detailed

note on 5.7.1984 for consideration of the Ministry of

Railways i.e., the competent authority as to whethor
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a frash show cause notice should be issued to the

applicant, as proposad by the UPSC or the earlier

proposal of the Ministry to withh»ld Rs 500/-fpoiii

the DCRG may be accepted. It uas further mentioned

that the convention is that the Commission's advice

in such a case shall be acc^ted save in excaotional

circumstance. Having regard to the above facts and

circumstances, ue are unable to accept the contention

of the learned counsel for the applicant that the 'IP<5C's

advice has been accepted by the competent authority

without application of mind or under any compulsion
, 1

as if it was their order. The records show that the ^ -

matter has been examined by the Ministry before and

af_tBr recaivihg the advice of UPSC and the applicant's

contention to the contrary is therefore,rejected.

We have also seen the cases cited by Shri S.K.Bali.

The observations of the Courts in these cases will

not assist the applicant in the facts of the

discussed above.

Case

23. In another case State of UP v.M.L.Srivast>,wn

(l950) Vol.1 SCR 533) the Supreme Court has held that

the provisions of Article 320(3)(c) are not arbitrary

and do not confer any right on a public servant so that

the absence of consultation or any irregularity in



consultation yith UPSC does not afford him a cause of action

in a court of lau. Nsvartheless it was held that such a i

consultation would be mandatory whan the word shall is used

in an irticle or Regulation made by the Government. After |

decision of the Supreme Court in Srivastava*8 case (supra),

the constitutional provision for consultation with UPSC read

with Rule 2308 proviso (d) of the Railway Rules is to afford

proper assistance to the Government in assessing the guilt

or otherwise of the delinquent government servant as well as

the suitability of the penalty to be imposed by an independent

body. Article 320(3)(c) itself being a constitutional provision,

which is not in any way restricted, as submitted by the

learned counsel for the applicant, it cannot be circumscribed

to mean that the UPSC cannot tender its advice on the

suitability of the penalty to be imposed, including the

enhancement of the proposed penalty. Ue do not find

that any fetter is imposed on the UPSC in Article 320 of

the Constitution nor 4b we find it necessary to read in

that provision any such limitation. The penalty imposed

cannot also be considered to be arbitrary in the circumstences f

^of the case to warrant any interference in the matter. I

24. After due consideration of the other grounds -A
taken by the learned counsel for the applicant, we find I
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no substance in the same and they are also rejected.

25. In the result, for the reasons given above,

ue find no merit in this application. The O.fl. is

accordingly dismissed, No order as to^,.-ccsts,'

(Smt.Lakshmi Suaminathan) V.KVishnan )
Member 0)j Acting Chairman

/ sds/


