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New D@lhi, this theéﬁ“(gay of March, 2003

HOW HILE MR.W.K K. WAJOTRA. MEMBER (&)
HOM BILE HR-NULDIIP Slﬁ“,MER(JIHI.)

Oh NO.695/1983

peet

| I Chattar Singh, ACSO
8/o Bh.Nathru R&m ¥
F-287/18 Ladu Saral,
p.0. Mehraulil,
New Deltvi.

b Komal Singh, €S0
/o Sh.Shyam Lal £
4UB Prasad Nagar, Karol Bagh,
New Delhi.

B Kar tar Singh, €S0
S/0 Sh.Gancs Réam
1%.98 Dev Nagar ., Karol Bagh,
New Delhi.

4, [twari Singh, ACSUO
5/0 Sh. Kacheru,
116C/ LV Pushp vihar,
New Delhi.

5 Brijesh Kumar, ACS0
$/0 Sh.mMmohan Lol
141F IV, Pushp vihar,
Nexw Delhl.

f, Kishan Chand, ACSO
8/0 Sh.Bhimé,
38, IR complex,
New Oelhi.

[ S1r Ram, ALbO
s/0 »h Mancgét Rans
H.NO. %57, Yusuf Sarail,
New Delhid.

B. Nirmal Singh, ACSO0,
5/0 Sh.Ujagar Ram
wiz/zan Sant Garh (shapura)
Tilak Nagar, i
New Delhi.

9. shangara Ram, - ACSCr
S$/o Sh.Harl Ram

84, Ram Puri, Kalka)i,
New Delhi. t
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Ram Swarup, ACSO

$/o Sh.Goverdahn Dass

3053 Arya Pura, Subziwandi.
New Delhi.

Rijpal Singh, ACSG
$/0 Sh.Karan Singh
®~7 Brabpurl Colony.
New D@ lhi.

Bhagwar Singih, ACS
$S/o Sh.Panna Lal,
S-J11/16%4 Pushp WVihar,
New UD@lhi.

C.B8, Juirodhis, ACSQ
/0 Sh.Phusa Ram
G-769 Nanakpura,
New Delhi.

Ram Prasact, ACSC

5/0 %h.Shuka Ram

310 Sector 11, %Sadiag wMager.
New Uelhi.

Aciya Ram, ACSCO
S/0 5Bh.Chura Ram
118 CGH Complex,
Vasant Vihar,
Mew Delhi.

Hari $ingh, ACSO
S/0 Sh.kundcan Lal
7/893% Pushp Vihar,
New (delhi.

Ganga Saran Suman, ACS0
S/o shoNarain Dew,
10t—Rr Aram Bagh,

New (Delhi.

8962/93

0.P. Gupte

Assistant Civilian Staff Officer,
Office of JS (T) and CAO,

C-LL Hutments, :

New Delhi-110 011, :

R.K. Khanna

Assistant Civilian Staff OF¥icer,
Directorate of Naval Plane,

Naval Headquarters,

South Block, :

New Delhi-110 01). )
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1.%. Yadav . i e s
Assistant Civilian staff Officer, ;
pefence research and pevelopment organi séation
(R & D), ‘ ;

Mministry of Defence,

Sena Bhawah, i

New Delhi-110 011. i

K.N. Dewan .

Assistant Civilian staff Officer,
M. 5. Branch, ,

Army Headquar ters,

south Block,

New D@Lhi-110 U011,

R.K. Sharme

Assistant Civilian staff Officer.

pefence Research and Development Organisétion
(£ & 0O),

Mministry of Defence,

Sena Bhawah,

New Delhi-110 0¥

8.8, Katyal . ,

Assistant Civilian staff OFficer,
pDirectorate of personnel Officers,
Al Headauarters,

vavu Bhawan,

New Delhi-110 0.

vishwanath

Assistant Civilian staff Officer,

G.S. Branch,

army Headauarters,

Sena Bhawan,

New Delhi-110 011. ..Applicants

1168793

. Mom Raj Singh w A

pitam Singhs
$/o Shri Rishal singh
R/o D-4217, sarojni Nagar, New pelhi-110 03.

p.P. Mehsram

$/o0 Shri P. Me s hran

Rfo 28A J&K Pocket,

pilshad Garden, Delhi-110 03%.

Sohan Ram
$/0 Shri Chandetr  Bhatu
Rio XL=231 sarojini Nagar, New Delhi-110 UZ3.

s/o sh. RabbuySinﬁﬁ, @Qde“h
R/o C-205 Nanakpura, New Delhi-170 022.

Union of Lndia, through
pefence Secretary, o
South BlOCK y s -
New Delhi. s ¢
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P The Joint Secretary (Admiv. )., .
and Chief Administrative Officer, :
Government of India, :
New Delhi. o =HESPOMMIENT S

By Adocate: Shri Sarvesh Bisaria counsel for the
applicants.

By Advocate: S$/Shri Mohar $Singh

Calfe 191 /2002 Im

OA_&¥S/199% . . .
Bhagwan Singh
working as ACSO
Armed forces Headguar ters
New Delhi. ; s ..Petitioner
By Advocate: Shri Sarvesh Bisaria.
vVersus
A Chandrashekhar
Joint Director
Office of JS (Vraining) & CAO,
Ministry of Defence,
New Délhi-110 011, .. Respondents

By Advocate: Shri S.M. Arif.
OR BDKER w

By ton ble Wr.kuldip Singh, member ¢ Iud) )

The three O0As bearing No.695/93, 962/93%  ancl
I168/2003 had been decided by a common order by this
fribunal on 28.9.95. The respondents intended to revert
the applicants in the O0As because of the judgment
delivered by the Hon ble Supreme Court on 21.9.1989 in
Civil Appeal No.3489-3491/1996 against the judgment of
the Oelhi High Court in CWP  NO. 423/1975 in  case
entitled as D.P.  Sharma Vs. o071, which  was
registered as CWP No. 423/1975 and also on the basis of
another Jjudgment in R.K. Khosla Vs. Ue0 L. and a
judgment given By ﬁhis Tribunal in OAMIIS/QO H.R. Gauba
Vs, U.0. 1. & Others and certain 6ther judgments., on
the basis of these judgments, the panels of Assistants

which were drawn during the years 1977-78 to: 1992 'for

0\/\./
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promotion as Assistant  Civilian. Staff ers
(hereinafter referred to as ACSO) were sought to be
reviewed. similarly there was revision in seniority of
Lower Divisional Clerks by virtue of the Jjudgment:
delivered by the courts and Tribunals. Though cetain
reversions were gquashed as were not in i oper
implementation of the judgment but even by quashing those
the Tribunal made it clear that the applicants, or for
that matter anyone else, shall be liable to be rever ted
in accordance with law, if the need so arises, after the
otrder of the of the Tribunal in Gaba s case 1is properly
implemented. An SLP was filed before the Hon ble Suprese
Cour t. which was granted a number as CwP 3489-3491 of 1996
the Hon ble Supreme Court set aside the reasonings  and
judgment of the Tribunal, we remit the matter to the
Tribunal for reconsideration of the question &z 1O
whether any of the reverted employees were in fact
promoted to .the post of UDC or Assistant or got any
higher promotion against any roster point as a reserved
candidate and in such an event whethef they could be
directed o be reverted notwithstanding their
re~determination of seniority in the badre of .. LBC 1IN
lmplementation of the judgment of the Supreme Court in
Sharma and ikhosla. Ihe Union of India as well as
rever ted employees may place necessary materials 1in this
regard and the Tribunal may re-consider the same and
dispose of in accordance with law. This is how this

matter has come up before this Tribunal again.

2. we have heard the learned for the parties and

gone through the records of the case.

O
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« B Both the counsel aqree»that%the mats s
been remanded back only on the short guestion as narated
above because the Hon ble Supreme Court had also observed
in the Jjudgment that we have ordinarily dispmsed of this
application by allowing the . appeal but for the

| contentions raised and noticed in paragraph 45 of  the
g judgment of the Iribunal to the effect that the reverted
g emplovees did claim that their promotion te the post of
1 UDe  and Assistant was on the basis of ‘reservation and
? against the roster point, and that guestion the Tribunal
% has not considered or —answered, so the matter was
3 remanded back to this Tribunal only on this short point.
4, Before dealing with the rival contention as
put forth by the parties, we would also like to make
mention that the Hon:ble Supreme Court had also observed
as under : -
After examining the judgment of this Court
in 0.P. Sharma Vvs. Union of India as well as
R.K. Khosla Vs. U.0.I., we have no manner of
- ; doubt that the seniority of all those emplovyees,

who had been in the Army Headquarters prior to
1968 has to be determined/redetermined onn the
bhasis of continuous length of service
irrespective of their date of confirmation in
accordance with the Office Memorandum then 1in
force. In that view of the matter, the rewverted
employees, who had joined the Army Headquarters
being selected by the Union Public Service
Commission cannot claim to be belonging to a
different category so as to be excluded from the
purview of the judgment of this Court in Sharma
and Khosla”™.

B e s

7 N RN, St

Sre The perusal of the above observation, as made

by the Hon ble Supreme Court, it is quite clear that the

depar tment had to redetermine the seniority of the LDC to

Upc  and from the UDC to that of Assistant who had joined

the service of the Army Headguarters prior to 18968 on

the basis of continuous length of service irrespective of
{5

i
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their date of confirmation as it was B0 ,provi

office memorandum. Even while arguing the case before us

none of the parties. raised. any dispute about

redetermination of seniority on the basis of cont inuous

length of service for all those employees who Jjoined
prior to 1968 on the basis of the OM.

6. fhe only contention raised by the learned

counsel for the applicants 1is that the applicantz now

hefore the court all belong to reserved cateqgory and
4 since the aquestion whether they could be reverted back
had not been considered by this Tribunal and that 1s why
the Hon ble Supreme Court had remanded back this <«case,

Arguing on this aspect the learned counsel for the

applicants Shri Bisaria contended that the applicants

could not be reverted back as no senior to the applicants

is being given promotion against the roster point.

T The counsel for the applicants fur ther

- submitted that seniority of SC/ST employees had ¢to be

dealt with on a different feeding pbasis. The applicants

S

were promoted to higher posts against vacancies raserved
for members of Scheduled Castes and they should have been
allowed to retain their position 1n the seniority list of

uncs , Assistants, ACS0Os, CSOs and $COs, the position was

due to them as a member of SC and since no Scheduled

Castes employee has been replaced by thelr seniors as

sufficient number of vacancies were available therw, the

questions of post dation of seniority in their case in

these grade 1is against the law declared by the Hon ble

Supreme Court in the case of 0:P.»'Singal£3nd Another Vs,
A s gt :

v

UoIl and Others reported in»lééé ;IRPSC-1595.~

I



. the applicant furtherusubmitted that in the
review OPC panels the respondents have arbitrarily
changed the eligibility criteria pecause a3 per the A HE
civil service Rules, the eligibility for promotion from
ype Lo Assistant 1% G years continuous service i e
grade and this 5 yeals gervice counts from the @ctual
date of promotion and not from the date of revised
seniority oF post dation as per the policY enunoiatedbv
whe respondents in 1979. The counsel for the applicants
further submitted that neither the review ope could not
chanage the grading of an officer nor could it change the
zone of cosideration and take 1into account @ny picl ease
\n the number of vacancies as$ per the review DPC, 30 zone
of consideration could not be changed by the review 0P
Simi béarly extension of panel could not pe extended peyond

prescribed 1imit.

1 Ihe counsel for the applicants further
submitted that revision of seniority on the basis of
lower post 1% untenable and the learned counsel for the
applicants has referred to @ judgment in the case of
0,.p. Singla and énother Be WL R others, AILR 1984
¢ 1595 wherein the Hon ble supreme Court while dealing
with the gquestion of seniority of members of Delhi Higher
Judical service and commenting upon  the seniority
position of respondent NO. & Shri G.S. Dhaka submitted
that the same has to be dealt with on @ different bhasis.
He WwWas abbointed as an Additional pistrict and sessions
Judge 1in @& vacancy reserved for members of the scheduled
Castes. - He will retain-his-position in the seniority

{4

list since that position~13vdue~to-him as a member of

bb/\'/
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Sscheduled Caste. As far as this judgment is

we find that this does not apply to the}present facts of
the case: pecause the seniority under the pelhi Higher
Judicial gervice Rules was to be determined @s per Rules
16 and 17 of the Delhl Higher judicial Rules whereas the
case in hand 1S with regard to seniority of the employees
is to be determined on the basis of their continuous
1ength of service\‘as per Sharma and Khosla s case.
Mor eover in the case of 0.P. singla (supra) the promotee
officers from pelhi Judicial service O pDelhi Higner
Judicial service had challenged the seniority list when
there was induction of direct recruits in pelhi Higher
judicial Service but here in this case the applicants
seniority has to be determined on the basis of OM &% they
are recruits prior to the year 1968 bhefore coming 1into
force of ArHG Rules. first of all their seniority is
be determined 1n the LDC cadres and thereafter they are
to be given promotion &s per the AFHO Rules, SO the case

of 0.V. singla does not apply to the present case.

10 As against the other contentions raised by the
applicants are concerned, the respondents pleaded that
after the sharma, Khosla and Gauba Judgment {supra) the
sepiority List an the grade of LOC had to be recasted as
per the provisions of the OM and the said list was
publ 1 shed for all concerned on 70.6.199¢. The
promotions from the grade of LDC is to that of wOC
which 1s a Group ‘¢’ post and is required to pe filled up
by promotion of LOCs who have 5 years of service . hough
this eligibility service was jncreased to g years and the
promotions had to be made . o - the pasis of

senlorlty-oum—fitness. The panels of promotion to the
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grade of UDLC from 19%9 to 1983~84 were reviewed @

basis of the revised seniority list in the grade ot LDC

%)

and the reservation in the promotion was introduced vide
Memo dated 27.11.1972 was strictly followed and based on
the panel of UDC, promotion to the grade of Assistant had
also be reviewed which had also strictly followad the
instructions for promotions. A roster chart had been
prepared and 1t has been submitted that in case 1f
sufficient number of $C candidates were not available
even in the extended zone of consideration, that too only
in the grade of ACS0, so0 the seniors may»have to replace

the reserved candidates.

Lie It is also pleaded that when the vacancies had
got dereserved, the same was done only on account of
non-availability ‘of $C/S1 candidates or SC/ST candidates
figuring out of zone of consideration and that too by
promotion on selection, so it cannot be said the same has
been done in a discriminatory manner.

12. , .The counsel for the applicants has also

referred to a judgment in the case entitled as Bhagwantha

Rao V

&

. The State of Mysore by its Chief Secretary,
Dihana Soudha and Another page 366 wherein 1t has  heen

observed that &~ officiating promotion to & higher post on

selection basis - subsequentrchange i senior ity Ite 1owe
grade cannot effect such promotion . lhe counsel for the
applicant relied upon tiis judgment and submitted that
once promotion  has  been given on proforma basis, the
chenge  in the seniority  list could: not have been

aifacted. However, on going through the judgment we find

that the petitioner was‘promoted as sSpecial Officer as he
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was Lhe only officer in the cadre wh% ful
qualifications of the post of Special Officer. Lt was
hetd 1n this Jjudgment that promotion as special officer
was made as new appointment on the basis of eligibility
and qualifications did not depend on the rank previously
claimable by the petitioner in the antecedent post which
he so0 held. $o as far this judgment is concerned, the
same does not apply to the present facts of the casze as
it did not depend upon the rank which was so held in the
lower grade whereas in the case in hand the senilority
list which 1s directed to be revised by the three
judaments referred above depended upon the foeder

cateqgory.

1.3 'he counsel for the applicants has also relied
upon  another Jjudgment of Madras High Court in the case
entitled as 0. Blasubramaniam and etc. etc. Vs,
Government of Tamil Nadu and another reported in 1991(8}

SLR 431 wherein it has been observed as under:-

“Constitution of India, Articles 276% and 309
- Amendment 1in rules - Retrospective rules -
Promotion - Reversion - Promotees reverted since they
were rendered ineligible for that promotion by change
in eligibility criteria introduced by GOM dated

4.8.1976 retrospectively - Vested rights cannot be
taken away by change in eligibility criteria thaving
rgtrospeotive effect - Reversion on such a ground
illegal”. vl -

14, ihe

perusal of the above quoted passage would

show that the promotees were reverted since they were

rendered 1ineligible because of introduction of another

Government OM dated 4.8.76 which had - a retrospectivel v
effect and the Hon ble Court Quashed the OM dated 4.8. 76

and has held that the vested rights cannot be taken

away by change in eligibility  criteria having

b
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: i
retroeoective effect and reversion on such & § g 1S

11legal. gut b the case in hand the reversion 15  not

peing done by way of amendment in the oM which has

retrospective effect but 1t is being done in comp Liance

of the or der passed py the Hon ble Apex court and as held

in the case of sharma, Khosla and Gaubé . applicante

seniority 1ist had been directed ro be revised and if on

the basis of revised seniorit ¥ 1ist promotions are LO bexe

considered again on the basis of the then applicable
rules, the applicants cannot have any gr ievance about
thelv rever $1on 1f they do not fulfii the eligibility
conditions or if they lose their seniority or that they
were not in the conslderation zone at the time when

promotions wer e considered by the ppPC.

1%. $0 the next guestion 15 whether the applicants
who had got oromotion against any reserved point on the
basis of & seniority 1ist which had been quashed cannot
retain their‘ promoted post if on the direction of te
Hon ble Supreme Court the seniority list 18 redetermined
and after redetermination 1f it is found that at the tne
of conslderetion of promotion the candidates were not
eligible oOF were away from the zone of consideration 50
ip  that event they cannot retain the higher post on
promot1on which they had got ON the basls of errvones
senlor 1Ly List. They will have ro make way for the
eligible candidates who were entitled For pr oo L1on
pecause Of the erroneous seniority 1ist they cannot take
away the rights of other who- are eligible and @are

deserving to be promoted to the next grade.

M
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16. In view of the .-above 4discug and
pai-ticulary the observation made by the Hon ble Supreme
Cour t. that they would have allowed the appeal against the
earlier order passed by the Tribunal 1n this very 0OA
wher @itn. they had observed as follows:—
After examining the judgment of this Court
in D.P. sharma Vs. union of India as well @as
R K. Khosla VS. Uu.0.1., we have no manner  of
doubt that the seniority of all those employees,
who had been in the Army Headquar Lers ptior” to
1968 has to be determined/redetermined on the
basis of continuous length of service
irrespective of their date of confirmation in
accordance with the Office Memorandum then in
force. in. that view of the matter, the reverted
emplovees, Wwho had joined the Army Headguarters
heing selected by the union Public service
Commission cannot claim to be pbelonging to &
different category so as to pe excluded from the
purview of the judgment of this court in Sharma
and Khosla'. :
1545 g Further the Hon ble Supreme Court had also in
clear terms set aside the earlier judgment and reasoning
given by the rripunal, $o in view of that the OA cannot
be allowed and the department is justified to redetermine
the seniority as per the judgment given by the Hon ble

supreme Court in the case D.P. sharma, R.K. Khos la and

the -dudgment given 1in Gauba s case by the Tribunal.

18. consequently after the redetermination of the
senlority, the position of the applicants 1in the
sepiority 1list would also change and they capnot retaln
their promotions ON the basis of their ealrier seniority
list. Their eligibility for promotion and zone of
consideration 1s 1O be considered on the pasis of revised

seniority list.

19, No other contention has been raised before us.
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ZU. with the above observation. the OA 138

dispsosed of. NO costs.
cp 191/2002
1. Ihe applicant has filed this Contempt petition

for intitiasting contempt proceedings under Section t1 and
1z of the Contempt of Courts Act and to initiate
proceedings under Section 340 Cr.pPC on pahalf of e

applicant,

22, ihe facte in brief are that the applicant had
filed an OA which was allowed by this Hon ble Tribunal
against which the Unoin of lLndia had filed an appeal
before the HoON hble Supreme court and the casg WA
remanded back to this Tribunal to decide the followind

question: -

“whether any of the reverted employees were
in fact promoted to the post of UDC or Assistant or
got any higher promotion against any roster polnt as
a reserved candidate and in such an ewvent wiiether
they could be directed to be rever ted notwithstanding
their re-determination of seniority in the cacdre of
LpC  in implementation of the judgment of the Supreme
court in Sharma and Khosla. The Union of Lndia as
well as reverted employees may Pplace necessary
materials in this regard and the Tribunsd  may
re-consider the same and dispose of 1n accordance
with law.’

723. After . the remand of the case, the applicant
submitted written submissions. The official respotidents

also Tiled written submissions along with Annexure R-3,

i.e., @ chart position showing~the~promotion of UDC to

Assistant along with their-di?ttenﬂshbhiésiohs where the
respondents admitted that in thefreQiew panel of 1980-81
the resporde .S have considered one SC and one ST and

promoted upon which .the - court.: had asked the

ho~r
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respondnts to file an affidavitmnvgde order dated
12.12.2001% seeking certain. clarification as% ther
applicants werev.replaced by seniorgscncandidates. The
respondents filed  an affidavit in January, 200%¢ andct
sybmitted that shri grijesh Kumar was replced Dby shri
prem Chand and also mentioned the said Tfact in the
addiviton affidavit of Jaunary, 200Z . it is furtehr
submitted that péf the revised panel and 1list available
with the applicant shri Prem Chand was promoted 1n 1973
from LDC to UDC and that in the said affidavit the
respndents have shown Shri C.U. Ujlain in the revised
panla of Assistants of 1980-81 which, in fact, as pev Lhe
15t ciruclated by the respondents of .. the panel of
Assistants, the name of Sh. C.0. Uijlain does not @ppear
in the said panel. he applicant fur ther submits that
the respondents have interpolated/fabricated the original
list by 1inserting the name of Sh. Cc.D. U3jlain in the

panel of 14980,

765 The respondents filed a counter—-reply.
respondnts 1n their reply submitted that a review RDPC for

the vyear 1980-81 for promotion from the grade of ULC to

Assistant was held on 5.11.1992 in terms of. the
directlonsflmnlementation of Hon ble Supreme Court =
order in 0.P. Sharma s case and in 1994 1L was noticed

by the respondents that a few eligible persons had been

inadver tently left out for consideration for promotion

from the date of UDC to Assistant. Thefore, & review DPC

was held on 16.9.1994 to consider such left out officers
and Shri Charan Das Ujlain was oné of the left out
eligible' persons who was assessed-fit.bv the review DPC

held on 16th September, 1994 f wbrémotion to the grade

B—
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: 16,

of Assistant in the penel year 1980-81. AN amendemne

the select list was notified vide respondents order datect
7%. 10 . 1994, fhus there has peen NO wilful act on the
par L of the respondents tO either mislead or supprens any

mater ial from this fribunal.

25 we have heard the learned counsel for Lhes

par ties and gone through the records of the case.

26. The learned cousnel for the reapondents  haw
also Shown the record how and in what manner the review
ppC was held which was duly held as per the rules and the
name of C.D. Ujlain was duly notified in the select
118t Thus there does not appear to be any wi 1ful
contumacious disobedience of the order nor any action

calls tor to be taken under Section 340 Cr.p.C.

71 Hence, CP does not call for any interference

which is accordingly dismissed.






