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Shri 5uty«a PjI ciingh •• Applicant

Us

Union of Inrii^i & Ors. •• Rsspafm^Bnts

COR MM

Tha Hon'ble Mr ,N , U. Kriabnan, Uica Chdirrron (h)

The Hsn'ble Mr. B.^.Hegde, Menber (J) .

ijhri S.i.Tlu-ri, counsel.
For the applicant;

For the nespiinrientaJ ihri K.C.bh^rm*, counsel.

(1) Uheth':r Reporters of local papers may be
^lluued ta see the judgement?

(2) To be referred tc the Reporter or not?

JUDGEMlNT

\

(Delivered by Hon'ble uhri Q.ii.Hegde, Member (l).

The applicant has filed this application under

Dsction 19 ef the Mdministrative Tribunals Met, 1985

in uhich he has prayed fer the folleuing reliefeS-

0) Direct the reapendents ta declare the actual

pasition uith regard t® the number ef

vacA-ncies pertaining t® departmental quota

and examination quata between 1962 to 1990

and fram 3-3-1990 te-date»

(2) Direct the respondents to alleu the

applicant to ^ippo^r for the Part-II

examination pertaining to Enforcement

Officer/Mssiatant Hcctunts Officer an

regional basis as per the Recruitment

Rules notified on 11-1-1992 and give

the sama benefits af the Examination

as ef his colleagues for Part II Examination

held an 21-^-32 to 29-4-92.

2. The brief facts of the c^se are th<*t the

applicant was appointed as ^ lower division clerk

in the office of Regional Prevident Fund Cemmissioner,

Meerut w.a.f. 2nd aeptamber, 1978. He bec.me an ufipmi. '
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divisiun clerk in 1981. In Dacember, 1990k the i^lic-int
ippeared in TPFS Piiit-I Examination cf Enrarlrfflffsnt/

/\sai8t-nt Hccountfi Officer, The results af this

BXamin-^tiv.n were dBclarei en a regional b-sis ^nd

ths applicant uas shown to h-v/s passed the same. Having

passed in Pai't-I Examination in December, 1990 which

is a cenripet itive ana, he became entitled te appear

for the qualifying Part-II examination. The applicant's

grievance is that he is denied that eppertunity by

subsequent develapmants,

The applicant states that in the rscruitment

rules as arigin-lly framed 3-3-90 (Annexure-Il)

the criteria of eligibility was headquarters/rogion

The recruitment rules were amended an 11—1—1992

in ea far as it concerns the eligibility far prametien

in the limited departmental examination quota and it

wes made clear that this will .be confined te persons

whe have rende.red service in the respective regions,

ri copy of the amendment is at ^nexure-I,

alleged that the respondents have now

issued 0, circular dated 28-1-92 (mnexure H-IIl) to

all the fiegiGnal Provident Fund CommissiBners enclosing
a copy ef the judyament dated 3-1-92 of this Tribunal

in Ort 981/91 and faur other cases ^nd informed tham

that, in compliance with the directions contained in

that judgement, the revised result en an J|tll India
basis af the EPFi Examination P.jrt-1 held in 1990
was being released. By another letter ©f the same

i-t. (rtnne.ur. vV-IV), th, cncarne. iuth.ritla. u.rs
.U= informed th-t ,nly o.ndid.ts. d.cUred 3dcc=s.|-ul
in tha rsuUed laaulta .r tha P^^rt-I ex-minati.n «h*ll
ba -ll.uad t. -pf„r in the P.rt-II axamin.tian
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to be ^
which was^held frum 27-4-92 ts -92, fAdmitt edly,

the «ipplic,int' 8 njim« did nut figure in the revised

results published on 28-1-92 shewing the n-imes of

candidates whs passed the examinat iun held in Deceiriber

1990 on an ^1 India basis. The applicant contends

that this stop taken by the respondents is illsgal

and unauthcrisad bscauso, before the results were

SB published by t he Annexu re </»-III memoranducn, the

relevant recruitment rules were amended by a notification

dated 27-12-91 which came into force en 11-1-92

(/^nnexure -1)« The amended rule makes it clear

that far filling the post uf Enforcement Officers/

Hssistant iccsunts Officars in the regions by pro motion

to the extent ef 25^ af vac-ncies by limited depart

mental examination^tho only persons whs are eligible

far consideration are the head-cIsrks/m^chine operators/

stenographers Gr.II/legiel assistants/Hindi translators
t he

group II with three years regular service introspective

regions in the scale ef Rs,l400—2300 and upper divisien

clerks/stenographers Gr.III with 5 years regul»i.r

service in the respective regiurP in the sc«le ef

Rd,1 200-2040, There fQre^ t he resulte are to be published

on a regional basis. It is, thersfare, centsnded in

the -pplicaticn th«t as the relevant rules have thus

been amended on 11-1-92 making it clear that the

promotion by limited competitivo examinat io n is an a

rBgicn<!,l basis, the respondents had no authority to

publish, on a latsr date i.e. 2B—1—92, the results

©f ths 1990 axamination on an *11 India basis,

notwithstanding the earlier /hinoxure R-1 judgement

dated 3-1-92 af ths Tribunal.

5-, It is in this background that the applicant has

prayed for the reliefs reproduced in par^^ 1,
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Tha resp&nrients h^we filed their c^^jnte^/'re/ly

denying the «llsg-tiuns sf the -tpplic^nt. They state

that the question whether the results of the examiPitien

held in DecBmber 1S90 should be published en a regional

bmsis or -ll India basis stands concluded by the

judgamsnt of this Tribunal in the case af R.K.Kahli and

ethers Us. Uniun uf India & Others in OA 981/91 jdeliv/ered

en 3-1-92 (annexure R-l). Therefare, the result af

the £pr Service Part I Examinstian conducted in December

1990, which is tha subject m-tter of t his applicat ion also

was decl'^red on 28-1 -92 en an all India basis^ in

pursuance af the ^ffcyectiun and ardors ef the Hen'ble

Tribunal contained in ths judgement referred to above,

T» _ Thay also contend that the result uf EPTS Part-i

examination conducted in Decembjt-r 1 990 has already been

adjudicated upon and is no mere subject ta review and,

therefore, the principle uf resjudicata applied tethe

result af the examination, accerding to tha results

declared an 28-1-92, the applicant has not passed the

Part-l examination and tharafare he h-s no right to

appear in the Part-II examinaticn.

8. The respondents alsu contend that the

amendment dated 11-1-1992 was only a clarificatary ane

and does not affect the result of P^pt-I examin.itiun

conducted in December 1990^b8cause the results were

declared strictly in accsrdance with tha directions

given by the Principal Bench in the aforesaid case.

Therefore, the amendment dated 11 -1 -1992 can be

applicable to the examinatiuns to be conducted for

recrcitmant fur which t hri procass had to be initiated

after the dc.t e af not if ic-t i.ri uf the said amendment,

9, Further, thay cent end that it is incorrect to

stata that tha amendment ta the Rules d^tsd 11-1-1992
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(annexurB-2) U4S r at rospect iue in apar«ition bac^usa

it is aippliCrtiblc linly praspact iv/aly. 3y this <»mendinant

anly h8*d darks, m^ichina eper^toirs, stenagr^ipheis Gr.II

leguil oissistants «ind Hindi t r-^nsl-^t ors Gr.II serving

in ths respactive regions usrt- nwde eligible to ^tppai^r

in the limited dap-rtmentiil prts motion for 25?b af the

uuicinciss to tha pests af Enfercament Officars/Hssistint

acceunts bfricars. This new eligibility criteria cannot

be made applicable ratraspactively te the examinations

already conducted under the olct rules. Further, the

results of P^rt-I ftxamin3»ti-n have bean declared on all

Indira basis an the basis of the direction given by the

judgement. Thar fare, the amendment made un 11-1-92

(/Jmnexu re-l) cannot stand in the uay of the implementation

of the R-I judgement, Ln the-ether hand, after the

judgement, only a clarification uas issued by the

flLmendmsnt d-»ted 11-1 -1 992 clarifying government's policy

that in future the eligibility to appear will bs ©n

regii^nal basis. In the circumstances, the responridnts

contend that the -pplicaticn is bereft of merit and

deserves t© be dismissed,

10. Uhan the application came for hearing »n 5-3-93,

the learned counsel for the applicant submitted that

only ane important legal issue is involved in this

c^se viz., uhether the judgement uf the Tribunal dated

3-1-92 (^nnexure R-1 ) has been rendered ineffective

far implementation because of the fact that the

relevant recruitment rules h^d been amended an 11-1-92

and, therefsre, the results of the examinatitn held
but

in 199D^^ubl ished after 11-1-92, should be regulated by

the pruvisiuns of t his (JLmended rule and nat by the

directions contained in the judgement. His claim to
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finding an this issue. Us shi*!!, thei'sfare, consider

this IbqjI issue in d«t«iil.

• We Can begin by considering the provisions

sf the r-jc ruitnient rules. The Errpluyaas Provident

Fund LrQjiinis:it ion iinfurcsment uf f icer/Mssistnt accounts

Offic&r iiecruitfTiant Hulas, 1990 (Rules for short) uere

framed en 21-2-90 and cama into force from 3-3-90

(rtcnaxu rp Uia ire c&ncerned uith the schedule anrt xed

thereto. Column 11 af the schedule deals uith methods

of recruitmant. It is not disputed that by 8ntry(ii)

in this ceilumn^25^ of ths vacancies are to be filled
up ''by pramotion on the b.isis of departmental examinatianj

failing uhich by direct recruitrrient.Cslumn 12 specifies

who can be censidersci for recruitment other than by

direct recruitment. The he-ding reads thus "In case

ef recruitment by premetion/deputatiun/transfer, grade

from uhich premet iun/deputat iun/t r-nsfer to bs made"

Tha entry in column 12 against serial No.(ii) under

column 11 (i.e. pramotian by departmental examination)

reads as follous;-

" Premotion (limited departmental examination
quota)- 25^.

rtssistants/Head Crsrka/f'Uchine Opar-ters/
Stenographers (Grade II) Junior Tach,
Mssistants/Lagal assistants/Hindi Translaters
(Gr.II; uith 3 regular service in
the scale of Rs.1 400—2300 ^nd U.0, Cs/St enaora phars
(Grade III) uith 5 years regular service in
the scale ©f R5»1200—2040 serving in
Headquarters and Regional ufficas,"

This entry (ii; under column 12 uas substituted fram

11-1-92 by the follauing tsntry in accordance uith Rule 2

of ths tmployses Provident Fund Org&nisat ii-n Enforcement

'sS lot ant iCcounts Officer (decond rttnandment )

Rules, 1991- amending Rules., for short (Rnnexure I).
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" (ii) Fromet ion (Limit ad dap^. rt mant ol ex«imin«tt ion
quati) -• 25%

H8«<d C1 erks/n^c hine oper^^t ors/B t enegrsipher s
(Gr . 11 ^/Lagi1 ŝsistant s/Hindi Tranol.tars
(br.Il) uith 3 years' regular ssruice in the
scale of Rs.l40G-230Q -.nd Upper Division Clerks/
itenagraphers (Gr.IIl) uith 5 years' regular
service in the sc-^le of Ps.t20D-2C40 ssrwing
in the respectiv/a Regions."

12. The provisions of tha unamended entry (ii) in

culunn 12 ef the Rules come far interpretation in

da 981/91 and batch of c«3es. The judgement of tha

Tribunal is ^t ^nnexure R—l. Those crises related ta

tha very Part-I examination in respect of uhich this

OH is filed. as seen from para (2) of the Hnnaxura R-j

judgement, the applicants therein ware aggrieved by

tha declaration of the results of the examinjtion

regionuisB and sought a direction to quash those results

and publish the same on an all India basis. It ua s

HsIg in pttiPd 11 (i) af the jurigamant that the declaration

of the results of Part-I examin.ition regienuise is net

valid under the approved scheme of the examination and

that it is also against the specific provisions in

the recruitment rules. It uas alsc held that the

results ef the Part-1 examination uhich is oBmpstitiue

have te ba declared "en the basis of marks obtained

by the candidates, irrespective of uhether they belong

to the Central Lffice or Regional Offices,"

''3*, In vieu of t his judgsment , ue put it to the

learned csunssl of the applicant uhether the annexure-

H.III results dated 28-1-92 can be questioned at all

uithcut challenging the annexure R-1 judgement of the

Tribunal^because thase results uere issued in pursuance
ef the direction -given in that judgement. He uas alsa

asked te clarify uhether, in the circumstances, the
proper course of action Uas tu File this fresh Oh er

te seek a rsvieu of that judgement on the ground that
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he uaa ntat impleiideri us u po.rty thc^ judc;eman^

•iffectad him adversely, without giving him an lappertunity

©f being heard,

14, The learned counsel fer the upplic'^nt clarifiod

that his immediiate grievance is neither the R-1 judgement

ntsr even the all Infji«i results published in pursuanca

of the direction therein. Ha submittsd that the judgement

could veiy wall hav^- been implen^entad by declaring the

results on «n ^11 India basis, if there had been no

ether development. The impertant abjecti.n raised in

this DH is that this cunnat bs done after the relevant

recruitment rules were aimendsd with effect fram 11-1-92

by the Hnnexure i-1 not i fic-t icn. If the Mnns><ire

results h^d baen so published bsfere the lulas ware thus

•amended, pQrh-.ps, the only course open to him would have

been to seek a review uf the judgement and obtain

order ta kaep ihs results in abeyance till ths review

WaS decided. Ha clarified that he is not asking fer

sue h reliaf now,

15, The relevant rules have now been amanded from

11—1—92 and, as, adrrittadly, the rulss as so amendad make

it abundantly dear that the eligibility for appearing

in the limited dsp..ij.,t mental ex ..minat it-n would be on

the basis of service rendered on a rugianal basis, the

results wauld also, necessarily, have t® be published an

« lagiunal basis. The Isained counsel for the applicant

contends that after the amendment ef the rule from

11-1-92, it was not open ta the rsspundents t <3 publish

i hs result of the limited dep^^rt narntal axamioatien

held in 1990 on an all India basis, albeit the R-1

judyoment. The results sheuld have been published only

on a reoi-nal basis.
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In support of this cantentiun, the Isaiinad ^c^S^Tsel

fur the u^.plic«int h-^s railed en the decisijn »f the Supreme

Court in ..IH 1990 iC 1923, Q\J Kapur Us. UCI. utri-ngely

enough, he further relies an the uary judgement- hIR 1992

SC 1126 hU N«ch.ina Us. UGI- which is cited by the

respondents for their cententit.n th^t the amending

ruls dees neither hiis ret rospect i\/e effect nor does

it nullify the R-1 judgamsnt cind, thepeferei the

direction givyen in t hut judgeirent had to be complied

with by publicutiwn uf the results on an ull Indiu basis,

uhri j.D,Tiw«iri p&in- ed out t hut , in this judcament, the

supreme Court has held that the rules framed by the

Life Insurance Carporutiun though intended te restrict

bonus retraapectively will haue only praspactive effect

and t hut t ha Life Insurunce Csrpar..t ion could fb llew

those Rules for the periods subsaguent te the date an

which the rules were frumnd. He urges that he is.not

asking fer ^ny rat roapectivo application af the umunding

r>ule. His puisiti-_ri is that in reg«>re! t a publicution sf

rules, the only rule th-t. hfslds the field ufter 11-1-92

is the amending ruls (annexure .a-I) which h&s came int a

farce from 11-1-92. Thsrefora, even in accardunce with

the uupreme Court's decision in Nuchone's case supru,

this rule h«s to be respected ^nri given effect to by

the respcndents. The -i nnsxu re-ll I results ura published

on 26-1 -92. Hence, they shuulri h-ve been published an

u Vegiunol basis and net. on an Sill Inc'i- b..sis.

17, Ub hu\ya carefully seen the judqemient in

OU Kapur'b cuse (supru). jg find thut this judgement

h»3 no relov.incs to the issue under censi derut ion in

t his cu se».

"IS*, In regurd te the judgement in f^uch^ne'
s case,
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ue -re -fr-id, ue cannat -Qree uith his perception

^ ef th-t judgement. The principle l«id dawn in th-t
C-S8 is th-t evan if the nct ecrpswaied the Life

Insur-nce Cerper^tiun to fr-ma rules retrospectively

and such rules were fr«mad, it was held th-t the

rules c-nnfflt t-ka -way the rights which accrued ts

the empleyeras in the m-ttsr af banus.sn the b-sis sf

the writ issued by the supreme Court in DJ"B8hadur*s

c-ae (rtIK 1980 jC 2lSl).

19,' The argum-nt of the Isarnsd counsel fer the

applicant ueuld h..ve b.sen sound, if the -msnding ruls

rsl«tsc! to merely —matter of precodurs. To illustrate,

if there was a rule t h-^t cases will ba h-e-^rd only on

ncndays, it is a rule of prscsdure only. By - later

am2ndm Hnt , it could be not ifiscl that cases will be

heard only on 'uiednssdays, lost sari of ®n (^Icnri-ys,

sfter such anienrimsnt , =^11 cases, including those filed

prior to such amendment, can be heard an Uednesdays

because the earlier rule rioas not create a vested

right a'CLut the d^y of hearing. That is nut the case

here, adrriitt edly, the results on a regi.riail bosis

will be diffeiTint frism those on an oill India basis,

as a matter of fact, the applicant uha was declared

to have passed on a rsgienal basis is now shown t»

have failed on the b,^sis of the all Inii- results.

Tharefuie, in uui view, the manner inwhich the

results arj to b?- published (i.e. on an all India

basis ur on a rvgianal basis) is a vested right. It

is not a mara mattei of procedure which could be

changed at any tim.2 without any adverse conseguancs.

The publication ef the results has to be in accordance

with the rule in force at the time af examination.

The above is suppsrtsd by the supreme Court's dacisicn
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in HlP 1983 8C 852- Y.B.R-ng«Ml- 3.8riniv-s R-aT
uherein tha caurt h^ld th-t tha v«c-nciea uhich

occur sd prior to the ^ncnded rulea uoulci be geverned

by the old rules -nd not by the .amended rules.
ThareforB, the l»u in farce «t the time uhsn tha

sx.4min.at iuo commenced ueuld ..pplv t® the .ipplic.«nt

in the present r-se -nd not the rules amended

ther^^^after i.e. on 11 -1-1992,

20. Unless the amending rule is made retrospective,

it Cannot, prima^f«tc is, til.s au^y the vested rights

of the p-irt ici pant 3 in the 1990 axaminatii-n to have

the re'sults declared in uccurd«ince uith the recruitment

rule than in feres. './hat that rule uas, stands finally

intarpreted in the Tribunal's R-1 judgement balding

that the rule requirod th^^^t the results be published

an an -..11 India basis. Therefore, the annexure d-1

amending rule uhich, admittedly, only effect only

frem 11-1-92 dsas nat interdict the raspundants from

publishing the results e f t hs 1990 examinatiL,n on -n

all India basis,

21,, The amending rule (annexure-l) not being

r at r osp KC t iv 8, there was n® gusation of making any

pruviaion to validate the results published in 1990

on a regionuias b-sia^ even though this is contrary ta

the .nnexure R-1 judgsmient , Tharefare, the question

uhsthar such an ifiiending rule nullifies the R-1

judgement does n®t at all «ri3e for considar-t icn.

Hence, ue do n.jt find thB need to apply tha ratio of ths

decision in the Nach.ine'a c-ise relied upon by the

respondents to re-ch tha cendusion us have r8«chad

in this c«se.

22, therefore, diopuse of this application
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ith the fsllsuiing diraction/orderS if-

Jhe F(i«tnnor qT publicist i^-n bT the results

of the limited campetitiv/u ax«min,it ii-n,

is ^ vested right uhich shall be gavsrned

by th® rules in fores uhen the sxamin^tiun

u«ia ceneucted.,

(ii) The results af the 1990 exsminat ion should

b-:i declatrad en -n «11 India b-sis «»s

directed in the Annexure R,1 judnsrrient

@f this Oench.

(iii) The -imanding rule -nnexure h.I is anly

prospective in n«4ture «*nd sh«ll hive

effect only in respect of any frash P«rtrl

eximinit ion held after it came inte force*

(iu) H8 the applicant has failed in the F*irt—I

BXa minat io'n held in 1990 ©n the basis of

the results ded-^rsri an 28-1-92 (innexura.

H.IIl) on «n all India basis, he has ne

right to appear in the P*trt—II examinat ion,

(v) This application has, therefere, n« merit

and it is dismissed uithwut any order as to

c e st s •

( 3.S.HEG0E )
Member (O).

( N.U.KFaSHNHN ^
yicB ChairmanCn,


