U.A.1195/92 Date w

v Shri Sutyz Pal singh e Applicant
Vs
- Union af Indis & Ors. . Respandents
CORAM

The Hon'ble Mr.N.V.Krishnan, Vice Chairran (A)

The Hon'ble Mr. B.S.Hagde, Member (J).

. shri S.5.Tiweri, counsel.
For the applicant: SNl 3.9 “th
For the Respendents: shri K.C.5harma, coeunsel,

i (1) uJhethor Reperters of lecsl papers mdy be
3 , alloued te see the judgement?

? » (2) To be referred tc the Repcrter sr net?

JUDGEMENT
(Delivered by Hon'ble oshri 8.9.Hegde, Member (J),

The applicant has filed this wpplication under
ssction 19 ef the Administrative Tribunals Act, 1985
in which ha has prayed fer the fellewing reliefsi-
(1) Direct the respendents to declaTe the actual
&« pesition with reguerd te the number ef
vdc@dncies pertwining te dapartmentsl queta
and examindtioun Queta between 1982 te 1990

«nd frem 3-3-1990 te-ddate,

(2) Dirsct the respondents tu «llew the
applicsnt te appear fur the Part=I1I
exumindt icn pertaining to Enfercament
Officer/Assistant dccéunts Cfficer eon
regivnal basis 4s per the Recruitment
Rules netified cn 11-1-1992 and give .
the same benefits of the Txumination
«3 ef his colledgues for Fart Il Examinat ion

held en 27-§-92 te 29-4-972,

2. The brief facts ¢f the cuse are that t he

-
applicant was appointed «s « lower divisicn clerk

in the office of Regiovnul Frevident Fund Cemmissioner,
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Mesrut w.ea.f. 2nd september, 1373. He becams an Jppt

#




=

divisien clerk in 1981, In December, 1990\ the 4 licant

appeared in EPFS Part-l Examinaticn ef Enfer ent/
Assistant Hccﬂuhts Ufficer; The results of this
examinaticn were declared en a regivnal basis and

the applicant was shewn to have passed the same. Having
passed in Pyrt-I1 Examinatiocn in December, 1990 which

is @ cempetitive one, he became entitled te appa;r

fer the qualifying Part-II examinatien. The applicant's
grievanca is that he is denied that eppertunity by

subsequent develepments,

S The applicdnt states that in the recruitment

rules as eriginelly frumed on 3-3-90 (Annexure-II)

the criteria of sligibility was headquarters/regicn
effices. The recruitment rules were amended on 11-1-1992
in se far as it cencerns the alig;bility fer prometien

in the limited departmental examinaticn queta «nd it

was made clear that this will be cenfined teo persens

whe have rendered ssrvice in the respective regiens,

A copy of the amendment is at Anre xure-I,

4 It is alleged that the respendents have neu
issued @ circular dated 28-1-92 (innexure A=II1) te
all the Hegicnal Prevident Fund Commissieners enclesing
a copy 6f the judgement ddtéd 3-1-92 ef this Tribunal
in OA 981/91 and four ether cases «nd infermed them
that, in cempliance with the directisns centained in
that judgement, the revised result en an gll India
basis af the EPFS Examinatien Part-I hele in 1990

was beiﬁg relessed., By anether letter of the same
date (Annexure W~IV), the cencerned autherities vere
alse infermed that enly candidites declared success ful

in the revised rasults of the Part-I examinaticn ghall

be alleved te uppear in the Part-I1 examinat ion
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to be
which was/held frum 27-4-92 te 29-§-92. Admittedly,

the applicant's nume did nut figure in the revised
results published on 28-1-92 shewing the names of
candidat 2s wh2 passed the examinstiun held in December
1990 on «n /11 InZia basis. The applicant contends
that this step tuken by tha respoundents is illegal

and unauthurised becduse, before the results wusre

se published by the Annexure A—=II11 memer<ndum, the
reléu«nt recruitment rulss were amended by & netificatien
dated 27-12~91 which came inte force en 11-1-92
{(pnnexure =1), The amended ruls mikes it clsar

that for filling the post uf Enfercement Cfficers/
nesistant .ccsunts Lfficsrs in the regicns by premetien
to the extent ef 25% of vucuncies by limited depart=-
mentzl examinat ion the enly persons whe 4re eligible
for csonsi deraticn are the head-clerks/machine eperaters/
stenagraphars Gr.ll/legael assistants/Hindi translaters
group Il with three years requlur servico inZ;::;ective
ragiens in ths scale of R,1400-2300 «nd upper divisien
clerks/stenogrephers Gr.II1 with 5 years regular
service in the respectiva regium in the sc«le of
Re1200-2040C, TharsF@re/tha results sre te ba published
8N « regional buesis, It is, therazfars, centended in
the «pplic:ticn thet as the relsvint rules have thus
bean imended en 11-1-92 making it clear that tha

promet icn by limited competitive examinetion is an a
regicnal busis, the rasgundents had no autherity te
publish, on a4 later date i.e. 28-1-92, the results

af the 1690 axaminaticn on an «ll India busis,
notwithstunding the asarlier AMnexurs R-1 judgamant
dated 3-1-92 of ths Tribun«dl.

5., It is in this buckgreund thit the spplicent has

prayed fur the reliefs repreduced in PdTa 1. |
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- 6. The respondents have filed their co

denying the «llegaticns af the «pplicunt. They state
t hat the questien whether the results of the examin.tien
held in Oecember 1590 shuuldvbe published en 4 regienal
husis er «11 India busis stands concluded by the
judgamanf of this Tribunal in the cuse of R.K.Kahli and
Cthers Us. Uniun cf India & Others in 04 981/91 delivered
en 3-1-92 (annexura R-1)., Therefaore, the result af
the CPF Service Part I Examiratinn cenducted in December
1990, which is the subject mutter of this dpplicaticn alse

* was declured on 26-1-92 en an «ll Indi« busis, in
pursuance of the drecticr and erders ef the Hen'ble

Tribunal contained in thz judgement referred ta <«buve,

7. They slsc contend thet the result uf EPFS Part-l
examirsticn cunducted in December 1990 hds «slrsudy been
idjudicet@ad upon «nd is no mere subject te reviesw and,
therefere, the principle of resjudicate applied te the
result @f the examinatiun, dccerding te the results

&> declared an 2B-1-92, the «pplicant has net guassad the
Part -1 examinaticn «nd therefore he has ne right te

wppear in the Part=l]l examinsticn,

8. The respondents «lsuo cuntend that the
amendment dated 11-1-1992 was only 4 clurificdtory sne
«nd does not «ffect the result of Purt=~1 examinatiun
cenducted in December 19963because the results were
decl«red strictly in accerdance with ﬁ;a di rect iuns
given by the [rincipal Bench in the «faresadic cuse,
Therefers, the amencdment duted 11-1-1692 can be

ipplicable to the examinutions to bHe cenducted fer

recriitmant fur which tha precsss had te be initiuted

after ths date of netificotion uf the said amendment .,
9. Furthaer, they contend that it is incerrect te

state that the amendment teo the fiules dueted 11-1-1992




;

H
i
[
i
!

(Annexure=2) was retruspect ive in eper=ticn becaUse

it is applicuble enly prespectively. By this amendmant
anly head clerks, machine cperators, stenogrsches Gr.ll
legul ussistants «and Hindi trenslsters Gr.ll serving

in the resp=ctive regions wer: mude eligible te «ppedr
in the limited depaTtmental premetiun fer 25% eof the
vacenciss to the pests of Enfercement Ufficars/Assistant
iccounts Ufficers, This new eligihility criteria cannet
be made «pplicable retraspasctively te the examinativns
<lready coenducted under the old rules. Further, ths
results of Pgrt-l exdminstion have been declared on all
Indis basis en the basis af the directicn given by the
judgemsnt, Ther-fore, the amendment made un 11-1-92
(Annexure=I) cannot stend in the way of the implementaticn
ef the R=1 judgement, Ln the.gther hand, «fter the
judgement, enly « clarificeticon was issusd by the
amendment dated 11-1-1992 clurifying gavernment's pelicy
that in future the eligibility te appear will be on
regivn4l basise In the circumstéances, the responcddnts
centend that the applicaticn is bereft of merit and

gdeserves te bes dismissed,

10. When the applicaticn came Ffur hsaring en 5-5-93,
the learned coeunsal fer the «pplifunt submitted that
enly ens importent leqel issue is invelved in this
cise viz., whether the judgement c¢f the Tribunal dated
3-1-92 (Annexure R=-1) has been rendered ineffective

fer implement«tiun because af the fact that the
relevant recruitment rules haod been ancnded sn 11-1-92
«nd, therefere, tha results of the examinaticn held

in 1990u§:glished «fter 11-1-92,shculd be regulceted by
the pruvisiuns uf this @mended rule snd net by the

dirgctions cuntained in the judgoement. His cl«im te
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wppe«T in Part=I1 of the exuminatién will «bi vy the
finding un this issue. UWe shall, therefere, censider
this legal issus in d=tuil,

1. We can begin by censidering the provisiens

6f the recruitment rules. The Empluye=s Providant

Fund Lrgsnisation Enforcement ufficer/Assistent 4ccounts
Officer lecruitmant hules, 1990 (Rules for shert) wers
framed en 21-2-90 and cama inte force frem 3-3-90

(nnnexure g1I' . UWe ure cencerned with the schedule anre xed
therete, Column 11 af the schedule deals with mat heds

of recruitment., It is not disputed that by entry(ii)

in this culumn)ZS% of the vecancies a«re ts be filled

up "by premetion cn the busis of departmentul sxaminatien,
failing which by direct recruitment.' Cslumn 12 spaecifias
who cun be considersd fer recruitment ether tran by

direct recruitment. The heiding reads thus "In case

of recruitment by premeticn/deput«tivn/trinsfer, grade
frem which premetivn/deputaticn/trinsfar to be made®

The entry in column 12 against serial Ne.(ii) under
celumn 11 (i.s, promotion by deparTtmental ax«minat ion)
redds a8 folleows:-

" ii) Premetion (limited departmental examinat isn
queta)= 25%.

nssistants/Head Clarks/Machine Cpsraters/
Stenegraphers (Grade II) Junier Tech.
Hssistants/Legul Assistants/Hindi Trunslaters
(Gr.II) with 3 years' regulur service in
the scale of R,1400-2300 «né U.D,Cs/5tenagraphers
(Grade III) with S yesrs requlsr service in
the scsle of %,1200-2040 serving in
Headguarters and Regivnal 0Ffices "

This entry (ii; uncer celumn 12 was subst it uted fram
11-1-92 by the folloewing antry in accerdance with Rule 2
ef the Empluyses Providsnt Fund Crgunisaticn Enforcement
Ufficer/hesistant .ccsunts Gfficer (Seccnd Amgndment )

Fules, 1991- Amending Rules., for shert (Hnnexure ).
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" (ii) Prometion{lLimited dep.Ttmental examinaticn
queta) < 25%
Head Clerks/Machine Lperators/Stencgraphers
Gr.I1I)/Legul .ssistants/Hindi Transletors
2Gr.II with 3 years' regular service in the
scale of R 140C-2300 w«nd Upper Divisiun Clerks/
stenegrapghers (Gr.III) with 5 ysars' regular
service in the sc=le of R,¥200-2040 serving
in the respective Regicns.!

12. The provisivns of the unsmended entry (ii) in
colunn 12 ef the hules came fer interpretaticn in

UA 981/91 and batch of ceses. The judgement of the

Tribunel is &t Annexure R=I., Thuse c«ses rel«ted te
the very Part -1 examinaticn in resbact of which this
UA is filed. Hs sesn from pars (2) ef the Annexure R-]
judgement, the applicants therein were =ggrisved by

tha declsraticn of the results of the exXxaminitien

regicnuise and scught « directicn to quash those results

«nd publish the same on «n all Indie basis, It was

held in pars 11(d) of the judgement thet the declureticn

af the results of Puart-I examinsticn regienuwise is net
vdilid under the appreved scheme of the examindt ion and
thit it is alse ggainst the specific provisions in
the recruitment rules., It was <lsc held that the
results of the Part-l examination which is cwmpetitive
hdve tc be decl.red "en the basis of marks ebtained

by the candid.tes, irrespective of whether they beleng

te the Central Lffice er Regivnul Offices, "

13.. In vieu of this judgement, we put it to the
learned counsel of the 4pplicant whether thé “nne xyre-
Aelll results duted 28-~1-92 cun be questicned at all
Wwithout challenging the Annexure K=1 judgement of the
Tribundl)becuuse those results were issued in pursuance
ef th? €irection -given in that judgement. He was «lse
asked te cluarify whet her, in the circumstinces, the

preper course of wctiun was tu File this fresgh Ga or

te seek 4« review of that judgerant on thes greund that
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he was not impleaded &8s & party =2nd the judceman 48
auffectad him adversely, without giving him 4n weppertunity

ef being heard,

14. The laarned counsel for the upplicent clarifiad
that his immediate grievence is neither the R=1 judgemaznt
ner aven the 41l India results published in pursudancs

ef the dircctivn ther:in. Ha submitted that the judgement
could very wasll have been implenentad by declariéng the
results on «n «l)l India bausis, if there hdd been ne

et her davzslopment. The impert«nt cbjectiin raised in
this UR is that tris cunnoet be dene «ftar the relevunt
recruitment rules werz amandsd with a2fFfect from 11-1-92
by the dAnnexure A-1 notificzticne If ths Annexre a=I11
results had been‘sa published beferz the 1ules uere‘thus
amiznded, perb.ps, the only ccurse epen to him would heve
been te seek « revieu of the judgement .nd ebtain an
orcder to keep ths results in «beyince till thaz revieuw
wis decided. He clurified that he iz noet asking fer

such t2lief now,.

15, The relevant rules have now beemn amznded from
11-1-92 und, as, «drittadly, ths rulss 45 se8 smendad make
it «bunduntly cleur thut ths eligibility Ffor ep pe2Ting
in the limited tep;rtmentsl ex.miniticn would be on

the bssis of servic: rendercd on a« rzgional bdsis, the
results weuld ulsc, necessarily, have te be published en
&« regitnal busis, The lesin=d counsel For the applicant
contends thet wfter the :mendment of the rule from
11-1-92, it uuss not open to the respoundents te publish
the result of the limited depurtnoentel examinetion

held in 1990 en «n all India b=sis, «lbeit the R=1
judgement. The results shuulsd hive been published only

en 4 reclinal basis,
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15‘, In suprort of this cententivnm, the learned\b Hheel
for the a.plicant has relied en the decisiun 8f ths Supreme
Court im . IR 1990 3C 1923, DV Kapur VUs. UCI, Otrangely
enough, he further rulies on the vary judgement= A#IR 1392
5C 1126 AV Nachune Vs, UGI=- which is cited by the
resgoncents fer their cententicn that the amending

rule dees neithur has retruspective effect ner does

it nullify the R-1 judgament «nd, thepsfore, the
directicn given in thet judgement hud to be cemplied
with by publicati.n of the results en an «4ll Indi« busis,
shri Ls.5,Tiveri poeinted out that, in this ju€cament, the
bupreme Court has held that the rules framed by the

Life Insuf:nce Carporatiovn though intended te rastrict
benus retrespectively will huive enly prespactive sffect
anidd that tha Life Insur«nce Carporgticn ceuld folleow
these Rules far the periuvds subsaguent te the date an
which the rules were framad., He urges that he is not
asking fer a«ny retroespactive «pplicativn of the amending
flule. His positicn is thet in regerd ts publicatiin ef
rules, the only rule that helcds the field after 11-1-92
is the amendine rule (annexure A-1) which hes come inte
ferce frum 11-1-92. Therefore, even in .ccerde«nce with
the supreme Cuourt's decisiun in Nachene's case supra,
this rule has te be respected .nd givan effect te by

ths respendents. The annexure~111 resylts ara published
on 26-1-92, Henca, they should h.va been published on

4 Yegiunul basis and net on an @) InZie busis.

17 We have carefully seen the judaement in

t . = B . . . !
OV Kapur's case {(supra), Je find that this judgement
has ne relevance to the issua under censideraticn in

this case,

18, . In regard te the judgament in Nachwne's case,

LY B

v bmmeime———
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ue «re afraid, we cannot agree with his perception
«f that jud,ement. The principle laid dewn in that
case is thet even if the n~ct srposuered the Life
Insurance Cerperatiun to frame rules retrospectively
und such rules uere framed, it wus held thet the
rules cannet take sway the rights which accrued te
the empleyees in the mutter of banus on the basis sf
the writ issued by the Suprsme Ciurt in DJ Bahadur's

cuse (AIR 1980 aC 2181).

19, The argurm-nt of the learnee counsel fer t he
applicent uzuléd huve bien sount, if the umzneing ruils
related to merely « matter of gprececurs. To illustrate,
if thers was « rulc thst cases will bes hewrd enly on
Monduys, it is « rule of precedure unly. By « later
amangment , it ceuld be notifizd that cuses will be
heard cvnly on Wednssdays, insteqd 3f en Mendays,
AfFter such smendment, =11 ceases, including those filed
pricr te such am:indment, c2n bz he«rd an lednesdays
hgcause the =arlier rule does not create « vested
right arcut the day of hedring. Thet is net the case
here, aAdmittedly, the rssults on & ragl.nel basis
will be different frem thuse 6n un «ll Indis basis,

A5 4 matter of fuct, the applicant who was declared
te have pdssed un « rsgisnal bssis is new shewn te
have fuiled on the basis ©f the «ll India 1Tasults,.
Therefure, in owur view, the manner inwhich the
results ar2 te be published {(i.e. on «n ull India
basis 8T on & rogionel busis) is « vestad right, It
is not a mers matter of precedure which could he
changed «t wny tim: withiut any L€vsrse conseduence,.
The publicaticn of the results has to be in «eccordance
with the rule in forcz a4t the time 8f examinutiun,

Thy abwve is supperted by thz supreme Cuurt's dacizicn
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in AIR 1983 5C 852- Y.B.Rangddh Vs. Jerinives Ruoy,
wherein tha court h:ld that tha vacancies which
eccursd prior te the smended rules would be geverned
by the vld rules «nd net by the amended rules.
Tharefure, the law in ferce «t the time when thas
examination cemmenced weuld spply te the epplicent
in the present cuse «nd not the rules amended

therssfter i.e. on 11-1-1992,

20. Unless the <mending rule is made retrespect ive,
it cannet, prime-fecie, take auway the vastad rights

of the participents in the 1590 axaminativn te hdave
the results declared in accerdance with the recruitment
rules then in ferce. Jhet that rule was, stands finally
intarpreted in the Tribunsal's R=1 judgement heldi ng
that the Tule required that the results be published

8n «n «1l1 Indi« basis, Therzfore, the «nnexure A-1
amepding Tule which, Qﬁmittadly, has enly effect enly
fFrem 11-1-92 dsess net interdict the rasspundents from
publishing the results ef the 1990 examindt icn on «n

all India basis,

21., Tha amending rule (#nnexure-1) net beaing
retrospectivs,.there was ne questiun af making any
provisicn tuv validate the resulte publishee in 1990
on &« regicnwise deiS)BVEﬂ though this is centrary te
the .nnexure fi=1 judgement, Therefars, ths Juestiun
whather such «4n amending rule nullifiés the R-1
judgement does net «t all «rice for considersticn,
Hence, we ~o not find the need to apply tha ratio of the
g¢ecisiuvn in the Nachane's cusae reli=d upun by the
respoendents to rewch the cencl usion we huve reeched
in this case,

22. Ws, therefsre, dispose of this epplicatiun

T AU R SO,
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following direction/orders $&

The manner of publicetiun ef the results
of the limited cempetitive examinasticn,

is « vested right which shull be guverned
by thes rules in force when the sxaminet icn

Wiy concducted,

Ths results ef the 1¢90 examinaticn should
bs declared 8n «n «ll Indic buasis <43
directed in the Annaxure R,1 judgement

ef this Jench.

The amending rule «nnexure A.1 is only
prospective in ndture wnd shell have
effect unly in respect of «ny fresh Part-l

examinet icn held after it cam= inte force.

e the applic«ent has fuiled in the Part-l
sexamineticn held in 1990 en the basis af
the results decl-oted an 28-1-92 (nnaxura,
AL,II11) en «n all India basis, he has ne
right te «ppeer in the Purt-II1 examin«ticn,
This appliceticn has, therefere, ne merit
ind it is dismissed withuut <ny order as te

cest s,
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Membar (3).
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