
.\Di:i.ii3rRRTivR tribl.-.vL, i- Ri.iciiv^i

V

Iiev; Dcltii# this tVi- 13 day or March, 1999

Ilon'ble Mr. R.R.iJrooja, iPrriber (a)
Hon' bio Mr. S.L.Jain, MC- rfoe r (J)

1, Davinder Kumar s/o Shri jotha R nd.
Ho us© iio. 2o7, poclc©'- H/

pQsch upuri, il©vv Delhi,

2, Dilav;ar Singh son of Shri Lai Singh,
R/o C/o Shri Dovindcr Kumar, House ..o. 257,
l--ochet II, Icschirpuri, ROv/ Delhi,

3, Jogindur Singh son of Shri Harbans Singh,
R/o W^l55, lajvjrnti Garden,
K©v' Delhii —46. .•..•» A^^olie-nt;

(By AdvoC':t I Shri Shcsnhar Raju)
VERSUS

1. Ihe Oommissioner of Police,
Delhi Police Headquarters, MSG Builviing,

I.P.Estate, Hew Delhi - 2

2. Additional CqiVirais'-ioner of Police,
Hew Delhi R;aage, Delhi Police- Headquarters,
I-.S.O. Building, I.l .Estate,
He \; D© Ih i - 2 .

3. Deputy Cbinaiissioner af Police,
East Distrir.e, Vishv;as Hagar,
Hear S^alimar Purb, Delhi -32.

(By Advocate : Shri Vijay Pandita)

ORDER,

By Mr. S.L.Jain, Member (J) i-

Respondent:

Uris is an applicati.r: under Section 19 ofthe Administrative

Tribunal Act 19G5 for quashing order H^, 759-00/I-LRy't dated

3.2.89 rai-ss- d iDy the r^r spondent Mo. 3 order Ho. 2506-l5/HAP'"/E

dated 20.4.89 pass -d by the respondent Ho. 3, summary of

allegations -ind charge served by the p;nquiry officer. Order Ho.

1257-1310/1 IAPJ/E datead 25. 1-,91 _ ass;..d by respondent Ho, 3, order

Ho. 7080-01/50/HDR dat-.d 29.10.91 and reiastut rent with all

conse _^U-nti :1 benefits.



t -V- in tod in Delhi Police an
3L. 'Ihe aoflicants v/ho vje rc

ep 4- ^ -I- T " 1.ur dant District/ Delhi#O'jn^-'o.-bles v^ro posted at I-.o. ShJJ

,lao.a ..dcr auap-a.ion, thoy v^ra sarv.d v,en suspension
order daP-d 3.2.19d9, a ,roliminary on miry v,as eonduet.,d,
departmental enquiry was ordered vide order da'aad 20.4.19S9,
susTOry or allegations dated d.5.89 .«re served on them, the enauiry

conducted anljthe report dated 7.739 was submitted, the aperica.tsvr^rC. disrnis?->od

;ide order dated 25. UICOl^-gainst which an irpeal was
VJ

V

which was rejected by ^der dated 29.10.91.
y . ^he bxicvance of the applic-ants is that the charges icV'̂ ll^a
against them is ban d on false allagatinin# comfdaiiit was filed

X, 1 1 ,r rxra or-derts .ere -essod ir served on the apidicantsl-'iuO bv 4 days# no orciajis cio.»

mder rule 15(1) of Delhi Police CPuiiishm2nt and Apr.eal) Rules
1980# Rule iSC"^) of the saia rules was also not coroEilred wrth#
prior to the impunged arder passed by the respondent Shri Sharif
Ahned# the then DCP/dast District who was otherv.d^ not cornioCtent
to pass the punishrnent order of dismiss -1# v;as already rclio-ved
of the charge of DGP# East Delhi awarded tVie p-unishcBnt but on

a oeal tlKi said Appellate Authority (puaslied tiie s ra:. and passed
the order of deno enu.uir-y# which is nut provided by any rule

' incorporated as Delhi Police (punishirent and Ai):eal) Rules 1900#
the departmental enquiry was conducted in violation of laindatory
provision contained in Rule 15(3) and 16(IXI) of Dslhi Police
(punishment and .^.qtal) Rules 1980# the enquiry officer brought the
stctentnt of PW 4# Siiri a3x1u1 Sattar Khan "on of Kanho Khan x-iho

did not maJce direct statenent during the departmental enquiry# and

his statement earlier recorded during the pr-,liminary enquiry vms

brought on record in violation of Rule 16(III) oi the Dc^lhi iolioj
(punishment and .Appeal) Rules 1930# Pv^ 1#2#5 d 7 did not support

the prosacution story .and this vias admittud in the findings by th^-

enquiry officer# tlie Ar>iellate Authority in spite of thu it held

guilty and awarded the e::trent penalty# the remaining witness are

interested# as such their stab mints cannot ho relied U;.on,the

complaiit cind Shri ^^dul Sattar Khan arc close relatives and Pw 3

j^^uxied Asi wiiS the bistrumental in gebtiag tiie (.;v^purtm-utal

w
/ <
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en>-iuiry initi it.d against a bel ig :clong:.d to a bohanidun

Co)l5mnity and also joiaod hands v.dth them a'd talc- the accused
Anwar of this case to the hosso of his ri-1 rti^/s-s, order is passed
ill'-gaily dehough he -uo:: not justified to do so. The accused v/as
arro.sted under &ction llG/117 of i:.V. ;.ct and there was no m.son

to take him to the house of his relative as w:s foud bv t lie in vl; sting
ofi-icor, Tlie defence witn-^ssess 9 in nura^oer Vvtre e:;:ariined who

catecpxically supported the inaonconoo of tiie .r-idicants but the

evidence was not nelied oia. The i'uidshi g Authority as vA^ll as the

A:pellate Authority 'lid ;ot apply its mind in coming to the

Conclusion i-n.it uiie Ov-pl-LCants are guilty and in av.'arding r,unishment,

'Iheir old records v/sre not con sidered at all. Hence this QA.for

the aloove srdd roliufs,

h t,, Tho rej^pondonts in reply in para 3(e) of OA filed in C.,,..

on 19tn August^ 1992 stated that as rcc'ards tne stntenont of

Snri ii-.'Ci.ul Si-ttar^ n— corronor-a-teci hxc are.vious statrrent iinu after

understanding the sane, the api lieants put 20 cross ..uest ion s,

Tliorefore, tnere is no violadian .f Rules 16(111) of Dedhi Police

(punishment and Anp^al) Rules 1900 and a pica talcen in this para
\ is baseless. Additional aiffialavit filed on 17th July, 1997 the

respondent in para 2(1) stated »..s regards the statement of Pw 4

ohrr Abdul Sattar^ he corro^oor d his previous statenent and after

undrstanding the sar:e, the applicants gut 33 .usstions by way of
croos ey.cuniiiQeion, tncrerore, there is no violation of Rule 16(111)
of Delhi Police (Puia; shement and ^.peal ) Rules and Rules 15(3) of
Delni Police (Punishnent and App-.d) Rules.Tor ready rd.rence Rule
15(3) or Delhi Police (Punishinent and eal) Rules 1980 is mentioned
which is as under ;

r- 0» sucu^^ctod rolic^ officer mi.- r rrcy n.jt bi jr-=cnt at a
pr liniioiary anpalry bp-t ,.aen pra.a-.nt h.- nh- not c<K>ss-.o:,-:,:dne tho
witncs'-': mho 1 •

" * - ^ :-u.. xrm,..narp '-neuiry sldll not form art of th.
formal a-arartnenbgl x .cord, bub d-:tGm:nt thard

on r -orh of Lb. •atnOrrl- .1

Ion av-liable



\

orelirninary Gn-uiry, if con':i':lGrs .li: .co .ry af'tcr Gu_._.lying

ooci<W^to th<- iccun-Gcl officer. All statemcnts recorded during 'iit

preliminary/ enquiry shall be signed by the ; erson malcing thcrn and

attested by Enquiry Officer,

On qerus:.i of the s-.i'nc provision^ vie are of the opinion that

the circurnst.onces in vhich the statem ent of v.dtiiesses m-y bo brounht

on r cord, tVint is to say, in the departuontal proceodiiigs v/hen the

witness is not available, Incthe present case, the v/itness PW 4

Abdul Sattar was available, iience t.io ^ rocedure adopted by the enquiry'

officer is apainst the pirovision cont.ained iii Rule l5(3) Delhi Police

(Punishnient sond Aid'Cal) Rules 1900,

:f'- In QA.Ro. 243 of 1993 Shri Gandhirarn versus the .-additional

OontTiissloners of Police and others t'ae principal Bench of the Qsntral

\Administrativu Tribunal, Rev; Delhi has hnld that the prravisions

Gontriined in Rule \;h.an the witnesses f, r.;scint they s'nould first have

beu'n CMsnined orally, tiiereaftc r jlovig v;ith the sta'tt-irents recorded

earlier could have b:c.n taken on record either to coef irm or contraaict

them. Witnesses should orally be corrpolled to testify in the presence

or the enquiry officer, this will give: .an opportunity to the enquixry

pfficer to not only hear \;hat the witnesses saay b. t :lso abse-rvc his

reactions to the qu..,Gtio:as at to h.irr. is som-thing e;.:tra for tha

I.i-mospnert- v.here a v.r ximiiiary en'._^,iiry was conducted. In "'articular,

there will be no precsurtj on u witne so when he testifies bc;fore the

enquiry o.'-ficer, nner^ror,;, it rs p^ossible thu't witness is testified

orally berore; cna onyuiry may state tliiiir's whicli .ar- mate:ris'llv

different from whet he h s st.vb,d earlier hi the ^reliminary v<n«uiry.
This gives a vital opportunity to th-. dv-linuuent co v-iear 'osvii tlx.

witness in cross -xamiia-rtion .aid esrt.-blish th t the previous state mint

cannot b: relied upon tnd that the truth is sonothing different. Tliis

13 merit of directly xvmining th_: t^stiiouiy, i?-: are of the view that

by ::ot., following this, procedure, the ay-dicants hav... l^een prejudiaid
m as much a- he w.'s : r::vent.. 3 from getting m:tcrial wliich would hav.,

given to him from dir ct or 1 t-stinony. Tlie question is whetlier this

viti;,, n, s the prQO.:e f ii:ig.



J

'Biere con not Itc rrrach crgur.Ent .;ox>nt this. The right to

(-• j;o ' o;. ininritioOi is one o£ the iingortant riig<^-cit-"-nts xn o. deriort—

mental - roc: odings sefcguor .'ing the into re st oft'no C.0« Admitt-dly,

the provisions ei Rules l6(iii) hov-. b:—n violoted v;itnout any

justification or necessity. Thereby circixmstances v.ere created

which pr.-vontt-u effective: cross-e;.> .mination. 'Tlee learned counsel

for the respondents hov/ever contended that no injustice has been

done to the q_; v^_,liccnt and has relied on the Su].. reire Court judg- oent

i'i ihL.Tripathi Supr.a,

X Tlue learned cou.sel f .r the respondents r-elied on the judgencnt

of State 3anl: of Punjab aaid others "/ersus S.K.Sh.irma reported in

JT 19h6(3) 3C 772 for the proposition that in domestic enquiries

test is .'.rejudice end if no p-rejudice is resulted, en-iUiry not

violated. we ague to the same preposition of law but in the sane

judgement in para 6 at pac^ 745 the'test has-bean men-tioned.^

|0' i^plyiug the said t- st ve are of the opinion that provision

contain- d in Rule 15(3) of Delhi lolicc- (punishment and .^i-pcal)

Rules 19GO vhich lays fov.n •jroceduro lav;^ the he-ariiig has loeen
in violation thereof

conclude c^and the. re-by r-j ;-v!.lt in g fair pl.:y of jus"tice, vje agrj:e

with the judgement of co-ordiixato Bxnch pronomced hi o,A. hC. 248

of 19 93.

V* i\:pr:^ciatidin of evidence is v^ithin the jurisdiction of

Disciplinary Authority and the Ai^yellate Authority. But on perusal

ox the nle,_dLngG ofthe parties, vje .^re of t.ie opinion that it is

a case n_-t covsrred by 'Ro evidence' case,

\L - 'The puniahnient is entirely within tlie jurisdiction of the

departmental authorities as held in (1994) 2 Supreme Court cases

5a7 state Rank oo- xndia sniu otners Vtusus S..i:iar^.:di";_' Kumar and

others,(1995) 6 3CC 750 Union of India arid another versus BC C!hatujc/-di

unless -and untill i^slxocks th. conscious of the Tribunal,

Ij- 'JJlo appliciiiits aapartr.tntal eni^uj.ry war against provisions
contriiozd -a-zaer Rule 15{J) of Delhi Police (Prmirhnont .anil ..^p.-.al)
Rules 1900, Hence pirzishnont awareted dc servoJ to b_ . uashed.

OAV' ^



In the result 07i deserves to be ellovied and is allo-wed, order I ^

NoW^080-8l/50/l3DR dated 29.10.91 wrierby a joint a- .oal by the

ap'ilicents 'was rejected by respondent Ito. 2 is d^-'-'̂ hed^ conse..ucntIy

order dated 3.2.89, order datad 20.04.1989, sumrrary of allegations

and charges served order dated 25.04.1991 is a^sshed and the

applicants are orden-d to be .:oinGtat.-d in sers7icc,the period of

sUGpensi n shall be goven:itd by Rule 30 of Delhi Polior (Punishment

and i^[.eal) Rules 1980. D-^oking to the facts .md situation of

the case, it is ordered that b^.th the parties shall b~ar their

ovjn costs.

^ MA No.330/99 for substitution for legal heir is allowed.

^ i-O- 0" i i

Amit
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