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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

B
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NEW DELHI
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,
DATE OF DECISION___ 487>
shri Surincer Pal : Petitioner
Mrs. Aunish Anlauat Advocate for the Petitioner(s)
Versus
inion of Incdig Respondent
¢ Shri Amreesh Mathuys Advocate for the Respondenti(s)
. CORAM
' .
The Hon'ble Mr. J.F.5HARMA MEMBER (3)
The Hon'ble Mr. 5. GURUSANKARAN MEM BER (A)
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Whether Reporters of local papers may be allowed to see the Judgement ? ?“"
To be referred to the Reporter or not ? Yo

Whether their Lordships wish 1o see the fair copy of the Judgement ? 7N
Whether it needs 1o be circulated 1o otber Benches of the Tribunal ? ]}O -

b=

JUDGEMENT
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This judgement wes celiverec by Hon'ble Shri
S.Gurusankaran, Member (A)

The spplicant is sagrieved by the nrcer cdated
13.1.1992 (Annexure 'C' ) infcrming him that -is promction to
the rank of Head Constable has been withhold with effect
from 8.1.1¢91 on administrative qrounds. He hae prayed |
for cirecting the responcents

to bring his name on list 'EB!

anc to give promotion with effect from 8.1.1991, the Cate
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on which his counterparts were given promotion, t all

consequential benefits of pay anc allowances.

2, The facts of the cese are not in dispute. While
the applicant was working as constatle, he was taken up under
disciplinary proceedings for accepting illegal gratification
for the release of a scooter involved in a road accicent and
vas cismissed from service by the Addwl, 0.C.P. vide order
dated 18.1.1985, He sppealec ajainst the came and the
Addpl. Commissioner of Plice vice his orcer dated 18.3,1989
{Annexure *A') reinstatecd him in service, but imposed the
punishment of forfeiture of tuo years approved service pér-
manently entailing proportionate reduction in his pay for a.
period of two years . Since this major punishment wes imposed
on him in a corruption csse, his naﬁéf%rought on the secret
1ist of officers of doubtful integrity by D.C.P./Vigilence
with effect from 5.5.1989, He appeared in the competitise
1ist 'A' in the year 1989-90 end he mace the grace anc his
name wes included in list 'A' yith effect from 15,.2.1990
yide orcder dated 25.4.,1590 (Annexure 1g1), Consequently, he
was deputed for lower schaol course in his turn along with
his batch-mateﬁyuhich he passed in September, 1990, In

view of this, his name weg consicered for ind usien in
promotion 1list 'B' anc promotiﬁn to Heac-Constahle, But
since his name was incluced in the secret list, his name

was not ind uded in the list 'B'., The applicant mace a rep-
resentation to 0.C.P. /Headquarters fer his promotion and he
was informed)vide letter catec 13.1.,1992 that his promation
was with-held on gpministrative agrounce, The applicant did
not make any appeal to the AddB,Commissioner of Pdlice and

filed this applicetion,

2. We have hearcd Ms, Avinish Ahlawat for the appli-

cant and Shri Amrish Mathug for the respondents ancd we have

cesedl/-




carefully gone through the pleacings anc the ca aus
referred to. The shor;/;ngébegan involved in this case is
whether an employee, who has been penalised for certain
misconcduets and whose name is borne on the secret list, cen
be pmmoted during the period when he is uncergoing the
nenalty and even at the conclusion of the penalty period

can claim the promotion as a matter of right not withstancding

the fact that his name is borne on the secret 1i=t?

2. Ms.Avinish Ahlawat, the lsarned o unsel for the
applicant,took us elaborately through the Standing Order
(s.0. for shott) No.S1/1989 (Annexure 'E') regarding the
promotion of constables to head constables, She referred to
¥ o prtd b ¥
para 4 of the S.U.Athat as per sub-para (ii) a constable
under suspension or is ip facing departmental pm ceedings shall
not be eligible for acdmission for training in departmental
course and after the cdepartmental enquiry is over, his care
will be consicered by DPC and if he is considerecd suitable,
he will be placed in his original position in the list. She
pointec out that in the present case the discirlinary procee-
cdings against the applican& hac already beené@nclucec before
he appeared for the selection’'to list 'A', Further, as per
para 6 (iv) while allotting marks for service record seniorityv,
the punishment imposed on the applicent hac already been taken
into consideration anc inspite of it the applicants was consi-
derec suitable for incl usion in list 'A', She submitted that
as per the procsdure laid cdown in the S.0. vice para 6 for
preparing the promotion list '8', the only criteria is the
successful completion of the louer school murse, It is

the case of the applicent that once his name is inel uced in

list 'A' and he has successfully cempleted the lower school
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course, his name should have been incluced in list '8' and

given promotion in his turn.

3.

The sescond leqg of the argument of the learned munsel

for the applicent was that the spplicant was never informed

about the ind usion of his name in the secret list,

that such inclusion of name in the secret list, which leacs

to denial of promotion, amounts to adverse remarks in the

Annual Conficential Rerorts (ACR for short) and hence the

same cannot be done without informing the applicant.

4,
We
to

in

We are unable to agree with the above submissions,

have carefully gone through the 5.0.91/1989 and woulcd like

give the extracts of relevent portions for adjudicating

the matter:

&, Duration of promotion list 'A' (Male & Female

constables)

i) Names on promotion list 'A' ghall normally be kept

for a period of one year, However, the names may

be removec from the list without formal cdepart-

mental rroceedings by the Adcdnl, Commissioner of

olice (Admn) if @ enstable fails to maintain

an _exemplary standard of work and oo nduct, A

constable shall bp ceemed to heve failed to maintain

such a stancdard, if he/she is awarced & major

punishment, is involvecd in eriminal proceeding,

or is otherwise found unsuitable on account of

acts of moral turptitucde. Houwever, before removing
the name from promotion list 'A', a shou caucse
notice shall be served on the constable concerned

affording him a proper oppurtunity to cdefenc his -

case,

ii) No member of a subordinate rank, who is under

suspension or facing cepartmental enquiry/criminal

Y
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proceedings shall be eligible for edvmission for

training in a departmental course. Sueh case shall

be ceciced on merit by the EFC, after such proeceec-
ings are over, A departmental enguiry shall be
deemed to have been initiated, after summary of

allenations are issued. In case he is consicered

suitable for training efter the cepartmental

enquiry/eriminal proeeecdings &re gver, he will

be placed at an original/appropriate place along

with his counter—parts,

> 9 08 000 e 0o

5, Lower School Cource(Male and Female Constables)

Constables on promotion list 'A' shall be cetailed

in orcer of their seniprity to undergo six months

training at Police Training Sehool ceescececcces

6. Promotion list 'B' (Male and Femals Constables)

i) The names_of all constables, who have succecsfully

completed the Lower School Cource anc have been

declared to have gqualifiec for bringing their names

on promotion list '8', shall be considered., The

ccnstable on promotion list 'B' shall be promotecd

to the rank of Head Constable on officiating basis.

"However, the names can be removed from promotion

list 'B', by the Addnl., Commissioner of Plice(Admn),

if en inddvicyael fails to maintain an exemplary

standarc of work and conduet as per quicelines

- contained in para 4 above'

(emphasis supplied)

5. It is by now well settled that (i) an employee has

a right~to be consicered for oromotion anc not a right to

promotion, (ii) past record ineluding penalties imbosed can be
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taken into acmunt, while consicerino his promotion (iii) an
employee cannot be promoted even after inclusion in the select
list, being considered otheruise suitable, curing the pendency
of a departmental proceeding, and (iv) an employee cannot be
promoted during the periad’ he is uncergoing a penalty, since
otherwise it would amount to not having imoosec the penalty

at all. Viewed from the above well settlec princi ples anc the
requirements laic doun in S.0. the actinn of the responcents
cennot be faulted for not includino the applicant‘s name in a’
o, s e 00 0 A T ¢
for being sent for Lower School Course training Thus
inclusicn of a constable's name in list 'A' only entiles him

to be sent for training, In the cese of the aprlicant, since
there wses no pending depertmental proceeding, he was considered
for inclusion in list 'A' and was included, It is obvious

and has to be presumed)as pointed out by the learned counsel
for the applicant, that the fact of the aprlicant having

been awarced a major penalty must have been taken into consi-
cderation by the DPC before inclucing his name in list ‘ALY,
Since his name was in list 'A' sof he was sent for training

and he passed the same. Howsever, a perusal of pars €& of 5.0,
states that those who bave succecsfully completed the course
and have been declarec to have qualifi ed shall be consicered
for bringing thedr names in list 'B', Thus, inclusion in

list 'A' and passing the training course are only the essential
condi t ions for consideration far inclusion in list '8!

¥

not,inelusion itself, Before inclusion in list 'BY, the

and

competent authority has to consider as to whethesr the cong-—

table is otherwise suitable, like any ney pending disciplinary/
criminal case, being bornme on "secret list!" eta.
/

of the 5.0.

The provisions

themselves have not been challenged zs to their

¥
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velidity anc since they have been followed cor

responcents, the applicant haes to fail.

6. Regarding inclusion of the applicant's name in
"secret list", in the cirecumstance of the cese, it was not
necessary to have intimated the fact to the applicant, As
per S.0. 265, officials who are auarded & major penalty
cepartmentally (&) on charges of lack of inteority (b) on
charges of gq%s cdereliction of duty in protecting the interest
of the Govt., although the corrupt motive(s) may not be
capable of proof and (c) punished for misuse ofpouer, abuse
of official position to intact money, will bs includecd in
the "secret list", 1In the circumstances cof the case in uwhich
the apnlicant was imposed the major penalty of cdismissal, which
was subsequently reducecd by the appellate authority to for-
feiture of 2 years of approved ssrvice permanently @ntailing
proportionate reduction in his pay for 2 years, the responcents
had to include his name in "secret 1list" to watch his further
performance regsrding integrity, Apart fmom this, the appli-
cant was uncdergoino the penalty of recduction in pay for 2
years from 28.3,1989 anc hence he could not have been considered
for inclusion in list 'B' during that nenalty periocd, Therefore,
there is no merit in the epplican* claiming that he should

have been promotecd with effect from 8,1.7991,

7. Ms.Ahlawat referec to the jucdnement of this Tribunal
in the case of Jagdish Chand Vs, UOI (OR 2208/88 cfeciced on
24.5,1989) and Jai Kishan Vs. UOI (DA 1542/88 ceciced on

16.3.1990) and argued that on the bhasis of the ratio laicd coyn

. -
in these cases, the aprlicant showld have been inclured in

list 151 c oy . ‘ .
. In Jai Kishan's case, the circumstances yere

o3 _ 4 .
ifferent, The arplicant therein “acd been Serv-c an orcer of

enguiry on 117.1.18€8, which wes later overrullec by orcer crated
B.3.1¢88,

In the meantime the OPC met in May, 1988 znc

3
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declarec him unfit on the ground that his name figured in the

"Agreed List", Similarly in Jacdish Chand's case, the only

-

,reason>for not including his name was that it was borne on

fsecret list®, Thus the present case is clearly distinquishable
in that, the applicant has been auwarced a major nenalty in
a case involviny moral turptituce anc his name hes been inclucdecd

in the "Secret List" only after the imposition of runishment,

8. Finally the learned counsel for the applirant arqued
that after the applicant's penalty pericc was over in March,
1991 his case should héva been consicdered for inclucion in
list 'B!' taking into account that his name figures in Ae&wti/
list and his subsequent performance after the imposition of
nunishment, She further argued that even otherwise the
"secret list" should have been reviewed at the end of 3 years
ie, in May, 1992 and his name should have been considered for
inclusion in 1list 'B' atleast in May, 1952, This application
was filed in April, 1992 and the responcents have filed their
reply in in January, 1993, Even though the responcdents

have referred te the relevent 5.C, about inclusion of names
in the "secret list", they have not macde any averment in their
reply as to whether the aoplicant's name was consicered in
Marct, 1991 for inclusion in list '8' and again in May, 1992
after reviewing, to continue the applicant!s name in the
"secret list" Buring the arguments also the learned counsel
For the respondents could not throuw any light on this points

of law raisec by the applicant's counsel, To this extent,

we find merit in the submission of the applicant's counsel,

9, In view of the above, ue allow this aprlication

partly and dispose of tre same with the followinn directions;

¥
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The competent authorlty should considéf the
Ly gl opieatt,

inclusion of the nam L}n 1ist '8' in March, 1991
taking into account the fact xg/th at his name
figures in the "secret 1ist" and his subsequent
performance, after his name was incluced in the
ngecret list". In cese the applicant‘s nare is
considered suitable for inclusion of his name in
1ist '8' in March, 1991 he should be given
retrospective promotion from that date with all

axvews o
COﬂSBOLBﬂtlal benefits, except for, pay anc allo-

wances, b WK P??WN a'f/w)""“

1n case the competent authority comes to the
conclusion that his name cannot be incluced in
1ist 'B' in March, 1991, he should revieu the
ngecret list" as on May, 1992 as to whether

v & nomasia in B~
it should be continued &V gygcd vP the wgecret

1ist". Along yith this revieu the competent

authot ity should also consicer the case of the appl

cant for inclusion in list 'B' with effect from
May, 1992 in accorcance with law. In case the
m mpetent authority finds that the applicent can
be included in list 'g! in May, 1992, he should
be promoted with effect from May, 1992 with all

consequential benefite including arrears of pay

anc allowances.

The abouve directions shall be emplied with by
the r espondente within a perioc of six weeks from
the date of receipt of a copy of this orcer and

the results of the same shall be intimated to

the applicant.
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In case the applicant ie still agorieved with the
Cecision of the w mpetent authority for inclusion
of his name in list 'B', he will have liberty

to agitate the same befors the Tribunal, after
exhausting the normal remedies provided tg him

and in accordance with law, ' .

There shall be no orcer as to cost,

o . 5 !

ANKARAN J.P.SHARMA 5 §4.99%
MEMBER (A)

MEMBER (3J)
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