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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI

OA. No. 'W11191
t.A. Mo.

Shri Surinder Pal

i^rs. A\/ni.<=;h Ahlai.iat.

Versus

Hni n n n F Tofl 1 8-

Shri Arnreesh Hathus

199

DATE OF DEaSION.

Pelitioner

Advocate for the PetitioDcr(s)

Respondent

Advocate for the Respondent(s)

CORAM

The Hon'blc Mr. J.P.SHARnA (3)

The Hon'ble Mr. 3.GURUSANKARAN I^EI^ B£R (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy ofthe Judgement ? Nc
4. Whether it needs to be circulated to other Benches of the Tribunal ?

.Jt'
JUDCEflCNT

I
This- judgement use delivered by Hon'ble Shri
S .Gurusenkaran , (^lember (A)

The applicant is aggrieved by the orc'er dated

13.1 .1 992 (Annexure 'G' ) infcrming him that his promotion to

the rank of Head Constable has been withhold with effect

from 8.1.1991 on administrative grounds. He has prayed

for cirecting the responrentr to bring his name on list 'B'

end to give promotion with effect from 8.1.1991, the date
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on which his counterparts were given promotion^,
consequential benefits of pay and allowances.

2. The facts of the case are not in dispute. 'Jhile
the applicant was working as constable, he was taken up under
disciplinary proceedings for accepting illegal gratification

for the release of a scooter involved in a road accirent and

uas cismissed from service by the Add»l. D.C.P. vide order

dated 18.1 .1 989. He appealed against the same and the

Addpl. Commissioner of Plice vide his order dated 18.3.1989

.(Annexure 'A') reinstated him in service, but imposed the

^ punishment of forfeiture of two years approved service per
manently entailing proportionate reduction in his pay for a

period of two years . Since this major punishment was imposed

on him in a corruption case, his name^brought on the secret

list of officers of doubtful integrity by D.C.P./l/igilence

with effect from 5.5.1989. He appeared in the competitive

list 'A' in the year 1989-90 end he mar^e the grade and his

name was included in list 'A' with effect from 15.2.1990

i/ide order dated 25.4.1 990 (Annexure 'B'). Consequently, he

^ was deputed for lower school course in his turn along with

his batch-mate^^which he passed in September, 1990. In
view of this, his name was considered for inclusion in

promotion list 'B' and promotion to Heac'-Constable. But

since his name was included in the secret list, his name

was not included in the list 'B'. The applicant made a rep

resentation to D,C.P./Headquarters for his promotion and he

was informed vide letter dated 13.1.1992 that his promotion

was with-held on administrative grounds. The applicant did

not make any appeal to the Addfii.Commissioner of Pdlice and

filed this application.

2. iJe have heard Ns. Avinish Ahlawat for the appli

cant and Shri Amrish flsthu^foi the respondents and we have
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carefully gone through the pleadings and the ca>e-aaus
referred to. The short involved in this case is

whether en employee, who has been penalised for certain

misconducts and whose name is borne on the secret list, can

be promoted during the period when he is undergoing the

penalty and even at the conclusion of the penalty period

can claim the promotion as a matter of right not withstanding

the fact that his name is borne on the secret list?

2. ris.Mvinish Ahlawat, the learned counsel for the

applicant jtook us elaborately through the Standing Order

(S.D. for shott) No.91 /1 989 (Annexure •£') regarding the

promotion of constables to head constables. She referred to
iih cvh ^^ para Aof the S.O.^that as per sub-para (ii) a constable

under suspension or is jcp facing deoartmental pro ceedings shall

not be eligible for admission for training in departmental

course and after the deoartmental enquiry is over, his case

will be considered by DPC and if he is considered suitable,

he will be placed in his original position in the list. She

pointed out that in the present case the disciplinary procee

dings against the applicanit had already beencdncluded before

he appeared for the selection to list 'A', Further, as per

para 6 (iv) while allotting marks for service record seniority,

the punishment imposed on the applicant had already been taken

into consideration and inspite of it the applicants was consi

dered suitable for inclusion in list 'A*. She submitted that

as per the procedu:-e laid down in the S,0, vide para 6 for

preparing the promotion list 'B', the only criteria is the

successful completion of the lower school course. It is

the case of the applicant that once his name is ineluded in

list *A' and he has successfully ccmpleted the lower school
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' course, his name,should have been included in list '0' and

given promotion in his. turn.

3^ The second leg of the argument of the learned counsel

for the applicant uas that the applicant uas never informed

about the inclusion of his name in the secret list. She submitted

that such inclusion of name in the secret list, uhich leads

to denial of promotion, amounts to adverse remarks in the

Annual Confidential Reports (ACR for short) and hence the

same cannot be done without informing the applicant.

A. Ue are unable to agree uith the above submissions.

Ue have carefully gone through the S.0.91 /1 989 and uould like

to give the extracts of relevent portions for adjudicating

in the matter:

" Duration of promotion list 'A' (Hale & Female

constables)

i) Names on promotion list 'A' shall normally be kept

for a period of one year. However, the names may

be removed from the list without formal depart

mental croceedinqs by the Addnl. Commissioner of

Police (Admn) if a constable fails to maintain

an exemolarv standard of work and conduct. A

constable shall be deemed to have failed to maintain

such a standard, if he/she is awarded a ma.ior

punishment. is involved in criminal proceeding,

or is otherwise fo und unsuitable on account of

acts of moral turptitude. However, before removing

the name from promotion list 'A', a show cause

notice shall be served on the constable concerned

affording him a proper opportunity to defend his

case.

ii) No member of a subordinate rank, who is under

suspension or facing departmental enquiry/criminal

C /
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prnceedinns shall be elinible for at^mssion for
training in a riepartmpntal course. Such case shall

be deciced on merit by the DPC, after such proceed

ings are over, A departmental enquiry shall be

deemed to have been initiated, after summary of

allegations are issued. In case he is considered

suitable for training after the departmental

enouirv/criminal proceeriings are over, he uill

be placed at an original/appropriate place along

uith his counter-parts.

5, Louer School Course(l^iale and Female Constables)

Constables on promotion list 'A' shall be detailed

in order of their seniority to undergo six months

training at Police Training School

6. Promotion list 'B' (Wale and Female Constables)

i) The names of all constables, uho have successfully

completed the Louer School Course and have been

declared to hav/e qualified for bringing their names

on promotion list 'B*. shall be consideEed. The

constable on promotion list 'B' shall be promoted

to the rank of Head Constable on officiating basis.

'Houever. the names can be removed from promotion

list 'B*. by the Addnl. Commissioner of Plice(Admn).

if an indiipidual fails to maintain an exemplary

standard of uork and conduct as per guidelines

contained in para 4 above"

(emphasis supplied)

It is by nou uell settled that (i) an employee has

a right' to be considered for promotion and not a right to

promotion, (ii) past record including penalties imposed can be

f/-



-6-

taken into acrount, while considering his promotion (m) an
employee cannot be promoted even after inclusion in the select
list, being considered otheruise suitable, during the pendency
of a departmental proceeding, and (iw) an employee cannot be
promoted during the period" he is undergoing a penalty, since

' otherwise it would amount to not having imposed the penalty

I ^ at all, Viewed from the above well settled princi pies and the
requirements laid down in S.O, the action of the respondents

cennot be faulted for not including the applicant's name in

i
?
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inclusion of a constable's name in list 'A' only entiles him

to be sent for training. In the case of the applicant, since

there was no pending departmental proceeding, he was considered

for inclusion in list 'A' and was included. It is obvious

and has to be presumed^as pointed out by the learned counsel
for the applicant, that the fact of the apolicant having

been awarded a major penalty must have been taken into consi

deration by the DPC before inducing his name in list 'A'.
. . >Since his name was in list 'A^ he was sent for training

and he passed the same. However, a perusal of para 6 of S.O,

states that those who have successfully completed the course

and have been declared to have qualifi ed shall be considered

for bringing their names in list 'B', Thus, inclusion in

list 'A' and passing the training course are only the essential

conditions for consideration for inclusion in list 'B' and

not^inclusion itself. Before inclusion in list 'Bf, the

competent authority has to consider as to whether the cons

table is otheiuise suitable, like any new pending disciplinary/

criminal case, being borne on "secret lisf'^eta. The provisions

of the 5,0, themselves have not been challenged as to their

,, ., , V/—
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validity and since thay have been folloued coi '̂OTftly by the

respondents, the aoolicant has to fail.

6, Regarding inclusion of the applicant's name in

"secret list", in the circumstance of the cese, it uas not

necessary to have intimated the fact to the applicant. As

per S»0, 265, officials uho are awarded a major penalty

' cepartmentally (a) on charges of lack of integrity (b) on

charges of glies dereliction of duty in protecting the interest
A'

of the Govt., although the corrupt motive(s) may not be

• capable of proof and (c) punished for misuse ofpower, abuse

\ of official position to intact money, will be included in

the "secret list". In the circumstances of the case in which

the applicant uas imoosed the major penalty of dismissal, which

uas subsequently reduced by the appellate authority to for

feiture of 2 years of approved service permanently Entailing

I* proportionate reduction in his pay for 2 years, the respondents

^ had to include his name in "secret list" to watch his further

performance regarding integrity. Apart from this, the appli

cant uas undergoing the penalty of reduction in pay for 2

years from 28,3,1989 anc hence he could not have been considered
I

inclusion in list durinn that ngnslty psriod, Thsrsfors^

there is no merit in the epplican'" claiming that he should

have been promoted with effect from 8,1,1991,

7. Ns.Ahlauet refered to the judgement of this Tribunal

in the case of Dagdish Chand Us, UOI (DA 2208/88 decided on

2^,5,1989) and Jai Kishan Us. UOI (OA 1542/89 decided on
16,3,1 990) and argued that on the basis of the ratio laid down
in these cases, the applicant sh^ikhav/e been included in
list 'B'. In 3ai Kishan's case, the circumstances uere
different. The applicant therein bad been servd an order of
enquiry on 11,1,1968, which was later ovarrulled by order dated
B.8,1 988. In the meantime the OPC „ot in l^ay, 1988 and
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declared him unfit on the ground that his name figured in the

"Agreed List", Similarly in Jacdish Chand's case, the only

reason for not including his name uas that it uas borne on

"secret list". Thus the present case is clearly distinguishable

in that, the applicant has been auarded a major oenalty in

a case involving moral turptitude and his name has been included

in the "Secret List" only after the imposition of punishment,

8, Finally the learned counsel for the apolirant argued

that after the applicant's penalty period uas over in Inarch,

1-91 his case should have been considered for includion in
ju-

list 'B' taking into account that his name figures in

list end his subsequent performance feifter the ipiposition of

punishment. She further argueo that even otheruise the

"secret list" should have been revieued at the end of 3 years

ie. in flay, 1 992 and his name should have been considered for

inclusion in list 'B' atleast in fay, 1992, This application

uas filed in April, 1992 and the respondents have filed their

reply in in 3anuary, 1993. Even though the respondents

have referred to the relevent 3.C, about inclusion of names

in the "secret list", they have not made any averment in their

reply as to whether the aoplicant's name was considered in

narch, 1991 for inclusion in list 'B' and again in flay, 1992

after reviewing, to continue the applicant's name in the

secret list',' During the arguments also the learned counsel

for the respondents could not throw any light on this points
of lau raised by the applicant's counsel, Tq this extent,
we find merit in the submission of the applicant's counsel,

9. In view of the above, we allow this application
partly and dispose of the same with the followina directions:
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4- f «..thoritv should consider the

inclusion of the nam^jLin list
4- 4-hP fact i* that his nametaking into account tne fact

in the "secret list" and hia subaaquentfiqures m tne s«
- inriiihed in the

perfornance, after his naisa uas
h list" In case the applicant's nana IS'•secret lisr .

a .itabla for inclusion of his name mconsidered suitable lo

li^t'B. in .arch. 1991 ha should be pieen
ratrospactiva promotion from that

rife except for pay anc allconsaouantial benefits, axpp
oancss,bvt«)>"f--^ '̂

, in case the competent authoritv comas to the^
. tn3t his name cannot be included inconclusion that nis

9r ^ ^ iqgi he should revieu the
^ list 'B' in rOarch, 19 9T »

winv/ 1992 as to whether"secret list as on ' JV^the "secret
it should be continued

1 -i-K fhi.^ review the competent1, list". Along with this revi
' 1 rv^nsider the case of the appiauthority should also oinsic

• in list 'B' uith effect from
cant for inclusion m

May, 1992 in accordance with law. In case the
, competent authority finds that the applicant can

be included In list 'B' in .ay, 19 92, he should
be prometed uith effect from .ay, 1992 uith ell
consequential benefits including arrears of pay

and allowances.

The above directions shall be ranplied with by

the respondents within a period of six weeks from

the date of receipt of a copy of this order and

the results of the same shall be intimated to

the applicant.
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In case the applicant is still aggrieved uith the

decision of the as mpetent authority for inclusi

of his name in list 'B', he uill have liberty
to agitate the same before the Tribunal, after

exhausting the normal remedies provided to him

and in accordance uith lay.

on

ere shall be no order as to cost.

S.GURt^ANKARAN
wember (a) J.P.SHARNA

I^EI^BER (3) ^


