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1. O0A No.873/91 Date of decision:90,.08.93
S.C. Dhawan ... Applicant .
Versus
Commissioner of Police & Anr. .+ .Respondents

2. 0A No.1165/92
Inspector S.C; Dhawan ...Applicant
Versus
Commissioner of Police & Anr. .+ .Respondents
Coram:-

The Hon'ble Mr. J.P. Sharma, Member(J)
The Hon'ble Mr. S. Gurusankaran, Member (J)

For the applicant Shri Shankar Raju, Counsel.afd
Shri G.D. Gupta
For the respondents Shry M.C. Garg, Counsel.
1. Whether Reporters of local papers may be allowed to
see the Judgemént?

2. To be referred to the Repurter or not?

(Judgement of the Bench delivered by Hon'ble
. Mr. J.P. Sharma, Member (2J))

The applicant initially joined as Stenographer
(Civilian) in Delhi Police in May, 1969 and subsequently,
on the amendment in the Police Act he was enrolled and was
conferred the Executive Rank of Assistant Syb-lnspector
(Sienographer) w.e.f. 7th November, 1969. He was later
on promoted as Sub ‘Inspector (Steno) w.e.f. 9th July,
1976. and he was promotéd to officiate as Sub Inspector
(Ministerial) w.e.f. 31st October,1988. He was promoted
on ad hoc basis as inspector vide order 8th Sept.,1989.
In the year 1986 one Mr Suni) Kumar Verma filed a
complaint against the applicant while he was working as

S.1 (Ministerial) with Dy Commissioner of Police, D.C.P.

\ (Communications) - 01d Police Lines, Delhi.The comp'lairi:was
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to the effect that soee persons personated as,

Po1ice Officers and has +seized his - tno-nheeler S

ocu-ents. Shrﬁ‘a P. John DCP (Connunication) Shri Sunil

‘D.C.P;(Con-unicatﬁon) addressed a Me-o dt 15.09 89 to DCP
(Vag) with reference to his Tetter dated 14. 09 89
by Sub Inspector (Inspection) ‘Shri §.C.Dhawan. The DCP

observed that he did not find any lapse on the part of

“Shri Dhawan and - the same is not any~$ubstance in real

“gense and “be consigned to record. Wo further action ‘is
I

called for in this case. Copy of this communication was

also sent to DCP (Traffic) w.e.t. his letter dated 31st

August,1989 addressed to the DCP (Vig.)

"~ The 'confentiong of the applicant ie that _he
ﬁ;;eized the docunent fron Shri Suriil Kumar Verma and he ha
sent the s1ip about his case along uxth seized docunent to
DCP(Traffxc)ﬂcn 28 8. 1986, “through ACP (Connun1cat1on) The
~-case of the app11cant 1s that .though he was uorking as

Sl(ﬂ1n1ster1a\) under DCP(Commun1cat1on), he perforned his

duties“Kn conpliance nith the C1rpu1ar of.Cnanass1oner of

Q%nculcsateﬁn&nto avorage titfzen~cf the c%ty., It nay here

S Mittal. o

’;imos;e dt. 3l.l9.1985 (a\mexure A-3) nhich presmbes that

)

¥e

wr N

3




S

mentioned in the chit issued by the apb1i;ant at the time
‘ of seizure . The grievance of the appliéant is that when
once the DCP (Communication) was the disciplinary
authority of the applican t has written to DCP (Vig.) that
the complaint is not having any substance in real sense e
and the same be consigned to record, the respondents have
no-1e9a1 sanctity to issue Memo dated 31.18.98 whereby
Shri V.N. Singh Addl Commissioner of Police (CID) ordered
a regular disciplinary enquiry against the applicant on
account of the applicant managing to obtain a notice back
from Traffic  Staff DPL in contraventjon of his
instructions, rules/orders regarding use of Notice book,
as it is meant only for GOS' of Delhi Police and further
he cha11an9ed & seized document re]gting to Scooter
No.DBS3160 along with diiving licence from one Shri Sunil
Kumarr Veima 11legally with .ulierior motive. The said
department  enquity  weu directed under Section 21 of  the
Delhi Poloice Actunder the order by Addl Commissioner of
Police (CID) Delhi., The applicant preferred an appeal to
o the Commissioner of Police (Annexure-5) by the order dated
19.82.1991 the Commissioner of Police rejected the
representation nof the applicant for dropping the enquiry
against him. In the application 873/91 the applicant had
prayed to quash the Memo dated 31 October,98 and Memo dt
19.82.91 with the direction to the respondents not to
reopen the case which has already been enquired into by
the tompetent discipiinary authority holding that no

further action was called for.

In the 0.A 1165/92 applicant is aggrieved by the
Order of his reversion w.e.f. 20.04.92 to the substantive

rank of S1 (Ministerial) (Annexure A-5). He 1is also

I
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(ﬂinisterji1)in F—List w.e.f. dated 13 4. 92 ignoring the

'~Relief t1ained by.the‘app1icant invo.A; 1165792

is for quash1n9 order of revers1on (Annexure A.5) with the -

“direction to the respondents to give hin pronotion and o

feguIarise hiu as Inspector Ministerial) w.e.f. 208.84.92
restoring his senjority, continuity in service along with

all coheequentie1'benefits.

£ v

To direct the respondents to induct the name of
the applicant 'at appropriate place. in Annexure A-6,

according to his seniority.

A direction to the respondents not to consider
the faCtun of pendency of departmental proceedings against
the aprtcant and existence of his name in the “Seeret =<
List" uhi]e giving him promotton in the "F L1st" a .

° - . ’ s -

.o Inspector (H1n1ster1a1):

Y-

In both these app1icat1ons notices were issued to

the respondents to file their rep1y and the filed the sale

dated 19.1!.92. The bench opdered that both the orxgina\
in 0.A. -873/91. v:hn

app1$cit§ons);be heard together
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+interim .-

order sha\] continue ti1\ the-date of . he.ring. That

Interim order is continuing upt111 nou.
The respordents had taken the stand in 0. 873/51

that ‘the applicant uas'SI(Hiﬁisteria1)-nanaged to érocure :
illegally. 2 Notes book of the Traffic Vio1ator which is
meant spec1fica11y for the Gazetted Offwcers -of ‘the Delhi.
- Police from the Traffic staff of OPL. He has nwsused_the
i - | i same book and made chttingsiin the Sr. No.2 of the book.
The applicant had no lawful authority to Challan Shri

. Sunil Kumar Verma and zeize documents of -two-wheeler and
he has done so with ulterior motive, The DCP
(Communication) never ordered departmental enquiry into
the misconduct of the'apbiicant and he did not enjoy any
such power to order the departmenfal enquiry or to take
any action/decision on the complaint so made against the
applicant. The complaint made against the applicant was
referred‘to .the then DSP(Communication) for sending the
factual reportf The ‘DCP(Comnunication) did not order
dqpartnental enquiry against th; applicant and werely
wrelated the facts and recommended filing of the

.

conp\aint. Thus recopnendation-of the DCP(Communication)

‘could not be implemented because of administrative Taxity
énd the matter was later on verified by the Vigi\ance:~*;?” -
branch of the Delhi PoIice.The1éarﬁed counsel for the
app1ican§Aa1sO'referred to the authority 6f State of Assam
g | and Another Vs J.N. Roy Biswas repoorted in AIR i975 sC
Page 2277. The applicant's counsel has highlighted para
4 which is repréduced be!ou : | |
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ord ¢ H It can ba: bui once a
mscipnnm e huamdand the offictal mnsmed,
presunab1y on full exoneration. 2 chargr%ned Government
&6"%n e al

power to review or revise, vested by rules in some

véuthority . -The basics of rule of law cénﬁot be
“breached uithout Teagal - prévision or other‘fivitiating
FANE Jflctor invalidating the earlier enquiry: For the present
this is theoretical because no such deadly defect is

apparent on the record.”

A perusal of the above authority shows that in

,that case proceedings uere des%red to be reopened when a

?111 ;;:f | a1ready Enqu1ry Offwcer submitted his report of f1nd1ngs
. | adverse to the enployee and 'show cause notice% was -also

-

issued to h1n. Houever. the Director 1n the 1ight of the

- explanation offered by the enp1oyee.» "direct his

B re1nstatenent. the elployee retired and thereafter enquiry

LR Juas reopened and de novo ‘ recordlng of the evidence
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Enp1oyee:1noved the ﬂigh Court of Assan and




¢').\

. “US
In the present case no enquiry has commenced
against the applicant and summary of allegations were

never served. The case is therefore, below

distinguishable on facts and Taw.

The 1learned counsel has also referred to another
authority of single MWember Bench of Andhra Pradesh
Administrative Tribunal Hyderabad in P.R. Narasimah Vs
State of Andhra Pradesh and Another. 1In this case also
the enquiry has completed but on judicial review, it was
held that enquiry conducted by the enquiry officer is
vitiated and therefore wae set-aside. Learned counsel
highYighted Para 4 arguining that the Tribunal did not
order fresh enquiry because there was gap of threc or four
yeers,  As the facte will show this caze ic not &t all

appliceble to the facte of this case.

The respondente are therefore within thgir ight
to issue Memo dated 31.1@.9ﬁ because it was beyond the
competence of the DCP(Communication) to consign the case
to records. Appeal preferfed by the applicant to the

Commic<sioner of Police has been rightly rejected.

The stand taken by the respondents in their
repoly ion 0.A. 1165/92 is that applicant was promoted
purcly on ad ﬁoc and temporary basis w.e.f. 6.9.1989
Inspector (Ministerial). This promotlion was made under
Rule 19 of Delhi Police (Promotion) (Confirmatioﬁ) Rules,
1982. This rule lays down in special circumstances when
there are no approved names and vacancy exists, ‘the
Commissioner of Police may promote suitable Officers in

order of seniority to next higher rank temporarily. Such
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»cTaia any right for regular appo1ntnent or sen:or1ty or

for epppjntnent. This shall be liable soon as Aqual1f1ed\‘
man pecdnes available. Because of the complain of Shri

Sunil Verma and the alleged ijs-conduct by the applicant

" in obtaining a notice-book from Traffic staff which was

dn1y'-eent for Gazetted Officers and after he challaned
énd seized document relating ‘to scooter gbBS-Blﬁﬁ in

violation of traffic rules, disciplinary enquiry was’

‘instituted a§ainst;app1€éétibn. which is pending. - 7

D.P.C. on considering the case qf the applicant

on 13.4.1992, and he was found unfit for promotion. It is

. thereafter that the applicant was reverted to the

substantive rank -of SI(Ministerial) w.e.f. 2.4.92 vide
notification dated 21.4.92. The applicant had not wade
any departmental representation. Thus the applicant
according to re;pondents has been rightly reverted being
found unfit by the D.P.C. held on 13.4.1992 and now

departmental enquiry is pending against him by the Memo

dated 31.18.19908. Applicant, therefore, is not entit1ed

to grant of any of the re11efs prayed for in the 0.A.

We have heard the learned counsel for the parties

1

t 1ength and perused the record Learned counsel fbr the

app11cant argued that the D.C.P. (Connun1cat1on) was the

dwsc1p11nary author1ty of the applicant at the re1evant

“time. On the conp\a1nt of Shri Sunil Verma a Pre\in1nary N

enqu1ry was got conducted through ACP(Connun1catxon) byr

DCP(Connun1cat1on ‘and on that basis 1t uas found that‘

there was . no lapse on the part of the app!icant and the 

4'

case uas cons19ned to record. To substant1ate : this“l

contention learned counsel stressed that the app11cant by
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DCP(uo--unicatien).  The conﬁThint uas uith ‘the Vig\lanceﬁf»'

R i e A =
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“-yiohtion of traffic m!es_ The .ppncm 1ssued memp S
| No.SUlll to one Shri Sunil Kunar Verua and ;se1zed the!

‘doculents ofi»the scooter uho ugs found driving at 9. A8

hours opposite Karoriuai'\Sahéd;;a. without ha\uent and“
_crossing over niddle path from LNS road to RNS road which

| is not alloued. The’ applicant has only ,foruarded the

zeized documents to the Traffic Unit and ultimately Sunil

Verma was fined Rs.588/- on the slip in question issued byv,

" the applicant. Considering these facts DCPCommunication)

has dropped the proceedings by Order dated 15.89.89. It
js evident that the applicant was not served with any

sumnany of allegations and it was only at the preliminary

stage as to whether the app11cant had\ committed anyA

n1sconduct as per Serv1ce Ru1es in issuing a Slip to one

‘ Shr1 Sun11 Kupar Verma and se1zed docunents of the

spootef, " The conﬁp]aint by one~$hr1*$un11 Kumar VernaAués;

not made tor DCP(Eoihunication); " The final authoriiy:fih

,~drauin9 any action on  this  complaint was .not

t n Unit .of the Delhi Pol1ce and certamn factua1 report *uas;:i
 }] des1red fro. DCP(Connun1cation). 1 It was the opinion ofﬁ§}
.‘the DCP(Connun%cation) that there was no lapse on the part_é;
D;l'ﬁ;df the app\icant and the natter -be closed and dropped,‘
‘“"However, the Vig:1ance Branch persued uith the said f;

7:ffﬁ;enquiry irrespective of thevnote uf DCPs’(COlnunication)ff;

;j?;:‘and founq that the app1icanti;hmd uanaged to procuref;?

k.

s oot
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. _authority to pass . final order on a conp1a1nt under

investigation with the Vigilance branch. It is not a case“
L. ‘ where the final order has been passed 1n a disciplinary

enquiry. Article 21 of the Constitution of the India on\y

prescribed that 'a person shall not be tried second time

for’ the same Dffence. In fact a11eged app11cant has not

been exonerated for the alleged mis-conduct a9a1nst him.

i

The reliance of the applicant on the case of Ajaib Singh
Bakshi VsUnion of India ,1969 SLR Page-408 revising a
decision taken previously counsel is not to the point.

Similarly, authority relied by the learned counsel in the ;f

case of 1992(2) ATC Page-127 which lays down that when
once a departmental enquiry is concluded then there is no

power of review under Delhi, Po11ce (Punishment and Appeal)

Rules, 199@ to vre- commence the enquiry. Authority on
Ajaib singh Bakshi js on the point that if any decision
has been taken’ by a competent authority then subsequently
another decision on the same ame facts and circumstances
without reviewing the ear11er decxswon cannot be taken.By
‘this_1earned counse1‘ wants to emphasise that "when
DCP(Comnunication) by his letter dated 15.09.89 addressed
to pDCP(Vigilance) to close the case against the applicant.
The same cannot be reopened at a time uhen the - applicant
was working as Inspector (Ministerial). The content1on of‘ C
the 1earned counsel for the applicant therefore ‘cannot be
accepted because no decision on the actual nisconduct

a11e9ed has been been taken.

e Fron another angle also the mis-conduct al\eged

; ® ‘aga1nst the app11cant uas not on1y seizing of scooter
docunents of Shri Sun1\ ‘Kusar Verma but also that he was
found_in possess1on of certaxn slip notes only to be used

oy ,
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--‘by Gazetted Officers and it 1s not the case that Sub

‘flnspector (Hinister:a]) nas ever issued those chits by thei

Traffict Untt or«by DCP(Traff1c) The eonp1a1nt of Sunil

Verna uas not addressed to the DSPComnun1cat1on and it was

'addressed to the Head foice whereby it was sent to
:DSP(Vtg ) uhich Office has been corrected at the Police

Headquarters by stand1ng order No.298. The DCP(V19) has

" only’ des?red connents fron DSP(Coumun1cat1°n and in fact

the Nemo dated 15.89.89 is addressed by DSP(Connun1cat1on)

to Dy Conmxss1oner of V1g11ance. wherein he has written

'the case does not have any substance in real sence and be

,consigned to record."' This author1ty cannot be exerc1sed

by DCP(Communication because the complaint has arisen not

because of any act done by the applicant in the discharge .
of his duties as Sub Inspection(Ministeria) in the office
~of DCP(Communication but it was an act which was done \by

the applicant as member of the Police force reservinévthe e

povwer which was primarily entrusted to the traffic Office

~under the charge of the DCP(Traffwc) Thus by any strech .

_ of arguments, it is not made out that the app11cant has“

been exonerated for the alleged misconduct uh1ch came to

1ight on the complaint of one Shri Sunijl Kumar Verha.

Ne are. therefore. of the considered opinion that.
" hthe Heno issued on 31st 0ctober. 1999 and the ‘second

. rejection of the appea1 by the Commissioner of Po1ice by ‘

the order ~of  19.62.1991  does not call. for any

“1ntereferenee. As regards 0. A 1165/92 the applicant - Was
'cons1dered by DPC and uas not found- f1t. He was on1y
T given ad hoc pronot1on to the rank of Inspector but was
”’not apprbved by D P C heid on 13 l4 92 “Thus - app11cant

' vcannot have any case.. Now, goreover the appl1cant has

I,



'V’. : . ﬁdn. noreover the applicant has been placed in the 'sﬁcrét “,? “L{:;
' 'List' and the enquiry is pending against hi-.' In view of
the authority of - Hon'b)e Suprene Court. in the case of
‘ De1hi Developnent Authonity Vs S.C. - Khurana reported in.."
11993 24 ATC P-?‘B -and in the case of State of Nadhya'
Pradesh and Others Vs Syed m%rothers in the same
'Journal in Page 249 and the law laid doun Ain the case of

Union Vs K. V Jank1ranan(ﬁ;ﬂ)4 g&#llQ 1pplicant canhot B

beén issued a Memo dated 31.10.9¢, = . to initiate | %
d1sc1p11nary proceedings for misconduct alleged tnggne bx

'the applicant while hei was posted as ' Nsublw *
1nspector(M1n1ster1a1) tha% DCP(Commun1cat1on) » Thus the -
applicant has no case and in fact the Tearned counse) for

the app11cant has conceded the fact that if the 0.A 873/91

is not considered favourably for the grant of reljefs tgq

/O ed
the app11cant ahkd re11e£xcla1ql1n 0.A.1165/92 also cannot

be a]]owed to app11cant.

In view of the .above d1scus51on of the facts and in the
circumstances - of the case we find .no merit in both the
leaving v
above applications and are dismissed »d ! the parties to .
bear their own costs. Copy of the Judgenent is placed on

thg file.. 1Interim stay granted in 0. A, 873/91 is |

vacated.
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