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The applicant, onri Jitender Jvbhan is a lielper iJiallasi

under Senior Divisional Electric Engineer (Boiling Stock),

Loc.osned, tihaziabad and he was transferred by the order

dI, .31.8 .1991 from Jhaziabad to Tughlakabad. Subsequently, he

represented against enis transfer order and Adc;itional

divisional Rail'nay Mana^r (/vDa.Vi) by the order dt .30.3.19 2

cancelled this order. The order of cancellation also shows

that it has been passed with the prior approval of Se r
nior

Divisional Electric Hngineer,8haziabad and Kar^^ur. Tn is

order of cancellation v.'as suspended by Dav. by the impugned

order d:. .31.3.1992 (Annexure Al) wbich has been assailed in

this application praying that the transfer from 'Dhaziabad

to Tughlahabad of the applicant be cancelled and the

in^ugned order dt .31.3.1992 be quashed.
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2. The respondents contested the application and

stated that the transfer has been effected on the

administrative ground in the exigencies of service as

there was a report by the Senior Divisional electric

engineer, Chaziabad about inefficient working of the

opplicant at the place of postinr:.

3. I have heard the learned counsel of both the parties.

it is not disputed that the applicant is cx-Casnicr,

Jttriya aailway Mazdoor Union (uatiU), electric Lokoshed,

^aziabad Brancn. It appears that he was sacked

from this post and he joined the other union, named

-orthern Railway Mens union ( vRMU), Uiaziabad Brancn.

Both the unions are functioning under the Railways and they
have got their separate entities as vjell as office

bearers. The administration also in the meeting of JCM

invites both the union representatives in oiaer to

arrive at adecision. It appears that a/iihrna was also

held regarding certain transfers which have been aflected,

whi* IS said to have been presided over by dtyvi himself

a.Td certain decisions were taken in that meeting. The

contention of the learned connsei for the applicant Is that

Since the matter was raised in that aeeting, the ,aD,ftt at
the behest of P.lv, suspended ultimately canceli.d the

trans-erof the ^pUcant from dhariabad to Tugnlaiaoad.
The iearned counsel for the appitca,nt also argace that it
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ii> malafide transfar anc; the applicant has beVrfrnade

a sandv^ich between two rival unions' activists, i.e.,

8. UIMU. The learned counsel for the r^^s^ondents

hotly contested these contentions as oivorced of facts.

4. The law regarding ioeerferenee in the matter of

transfers has now been made clear by the authorities

of the non'ble Supreme 'Sourt in oujarat Electricity

Board Vs. Atma Ram Poshani, 1989 3.^8 page- .

Union of Mia .s. H.N. Kritania, 1989 page- and the
foli Bench decision of this Tribunal in tt,e case of
Kamlesh Trlvedl .s. KAH, Full Bench Decision .oi.I p.83.
From adeep study of all these authorities, it co„«s
out th.3t the Tribunal can interfere in the fnll •

in the following cases;

(i) men the transfer is malafide. i e it h. k
» x.fc?., It has been

-foctc-o to accomrnoaate another person and
Choosing the ^pUc^t against the conventions
dno guidelines laid down for transfer.

'"J ^•^-^^^^--ferwiUattept^.epayandoer.s
" - -c:e to ioin at
the place where he is transferred.

•••"'.a
b•OoceeGinqs aoa is+y against the applicant.

s.lvi ,ihen the transf'^r i
-ns,.r IS against the ,iormaU.. •hs •-

guidelines in the m +. 'the matter wr.ich from p

Observed by the admin •
«i-Ln.s_,t.on in effecting

t-r ansfers,

• • • -t • , ,
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5. The learred counsel for the applicantttSs referred

to the authorities of Rajiv 3axena, decided by the

^>uttack Bench reported in AIB 1990(i) p-37i in •.'vhich it

is held that a transfer is not a substitute for holding

a disciplinary enquiry. He has also referred to

the case of Man Mohan Bass, reoorted in the same journal

at p-68 on the same subject. The learned counsel has also

referred to the decision of 3tate of U.P# vs . Bheeshamani

Tripathy, 1992 (l) oSJ 15 that there should be

some valid basis for a transfer.

6. Aperusal of the departmental file as well as of

the various contentions raised by the learned counsel for

the applicant and the averments made in the OA along with

the annexures goes to shew th.t as early as in .Vlarch, 199L

the working of the ^piicant was not to the liking of

Senior Divisional Electric Engineer. l>,e applicant has.
of course, been sacked from tre asurershiu of tte Uav.U,
but I have gone through the letter written by the said
union informing the administration that the aaid official
is no more the Ireasurer and is also creatlno so™. • •

t.x_ax.ing some panic in

the establishment. The transfer order has cnmp - d-
uiufcfr Has come mto effect

in August. 1991 when the Divisional Electric B •
idx lectric 1-ngineer in

t991 egain wrot-' re r>r>r"i i j-uXXICH regarding the working of the

ic.

• • • 5, ..
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applicant m more to the liking of the admiSf«stL ation.

Thus the contentions raised by the learned counsel for

the applicant that the applicant has been a victim of

rival union is noysubstantiated by the available material

in the departmental file as v\ell as on the record.

7. AS regarus the punitive action of the transfer,

Karalesh Trivedi's case (supra) clearly lays down thi

in administrative exigencies even if a person is not

acting in the discharge of the duties to the liking

of the superior, wifiout attaching any stigma to

his performance, he can be transferred. Para-13 of the

said judgement is reproduced below

it is clear that K..K. Jindal's case is not an
authority for a proposition that when comolaints are
received and^the exigencies of service require

a transfer be made, en enquiry must necessarily
be held into the comialaint before transfer is
o^ered. fibr did it lay dov/n that if a transfer
1:^ made on receipt of a complaint, it would
^cessarily be deemed to be penal in nature. All

I-"" ^ fielding as to misconduct
rf attaches stigma to the emoloyee

K ^ r enquiry and arrived at behindthe oack of the employee cannot form a valid
oasis tor an oroer of transfer."

Jr
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The learned counsel for the applicant also assailsthe

transfer on the ground of malafide. It is stated that

ultimate order of the cancellation of (retaining the

transfer) and supereeding the orcier of ADR?4 cancelling
the transfer is without any basis &without any reason

under pressure of the Union activists. There is no

material on record except surmises and conjectures.

In arty case, the person in authority by virtue of having
the higher office has a right to act administratively and
that right of the higher authority cannot be qu^stior^d.
Though normally adninistrative orders are desired to
indicate certain reasons, but they cannot'be equated with
quasi_judicial orders where invariably reason follows
an inference drawn or by averdict git.„. Thus it cannot
he said that the impugned order of retaining the transfer
of the appiicant from a>ariabad to Tughlakabad is in any
way nijlafide. Afore over if 4-kuxwover. If there was anv ner<;fhrh,idiiy personal anurous

with any of the officers of the donaw- ^
department, then in the

case vl,ere allegations of malafide are taken th-t
tdxen, thdt person

is to be in^leacted as ^ n-iri'v Kva party by name and since there
is no such personal allegation nor the parson h k

pcison has been

iflfoleaded, so what the learned co.mc^iarned counsel wants to plead
--t it is malice in law. Malice mi

- -ooiuded and established f.om the facts a. record
with the rejoinder th . coords.

' —i Of course, has filed
nIc.
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the proceedings or certain meeting of P;ivl andSWt too was

oresided over by the Dm, who ultimately has pasaed

the itipugned order, but that by itself will not

give rise to an inference that there is malice available

in the mind of the person passing the order or that he

has been pressurised or that there was non application

of mind in passing such an order. Tne loarneo counsel for

the respondents has referred to the authorities of Mangj

Kumar and xlam .Nfaresh duota, reported in 1987(3) 3LJ

p-2i8 and p_448 respectively that the ..ourt should be

lukev/arm in interfering with the orders of transfer which

are solely on administrative grxaunds.

8. In this case had there been .no earlier conr^laint

of j'4arch, 1991 and July 199i hv +ha c, • •J-y, lyyi by the supervising officer,

i-e.. the Senior Divisional Electric Engineer earlier to
transfer, then the contention of the learned counsel for
the applicant «ould na.e ™ch .eight and great force.

.<o«e«r, .hen there is already a reoort that such a
person is not discharging his duties to the satisfaction
of the higher officers, then any motivation in the

involving the union or other persons ..ulc he only
presuming too mucn beyond eommonsense.

9- The learned counsel for the ^ror tne respondents has also
argued that in the case of :iavay Chand Panda vs. Union

• • *3 • • •



*• -»

-8-

\\
of India oi the Cuttack Bench, reported ini:^7 (2) SLJ 625

on the point that in transferring a person on administrati-ve

grounds, there cannot be any arbitrary or discriminatory

"tJ^=atment of the person if the person has been chosen to

be transferred cut of hisplace.

10. In view of the above discussion, I find that the

present application is devoid of merit and so is dismissed

leaving the parties to bear their own costs. Tne stay

granted in this case is vacated.
f

(J.P.
AKS /'.eABca ij)

28.05.1992


