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The applicant, snri Jitender kohan is a Helper kKhallasi
under Senior Divisional Zlectric Eagineer (Rolling Stock),
Lecosned, Ghaziabad and he was transferred by the order
di.31.8.1991 from Ghaziabad to Tughlcekabad . Subse quently, he
represented against cuis transfer order and Additional
“ivisional Railvay Manager {ADAM) by the order dt.3G.3.19»
Ccancelled this order. The order of cancellation also shows
that it has been passed with the prior approval of Seaior
Ulvisional Electric Engireer,%haziabad and Kanpur. Tnis

order of cancellation was suspended by LAl by the impugred

order d..31.3.1992 (Anrexure Al) which has been assailed in
this appiication préying that the transfer from Ghaziabad
to Tughlakabad of the aplicant be cancelled and the
imougned order dt.31.3.1992 be quashed.
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2. The respondents contested the application and
stated that the transfer has been effected on the
administrative ground in the exigencies of service as
there was a report by the Senior Divisional Electric
cngineer, Ghaziabad about inefficient working of the

coplicant at the place of postinc.

3. I have heard the learred couns2l of both the parties.

it is not dis-uted that the gpplicant is Ex-Uasnhi:cr,

Jttriya Railway Mazdoor Union (URMJ), zlectric Lokoshed,

Naziabad Branch. It gppears tha he was sacked

from this post and he joimed the other union, named
orthern Railway Mens u.ion (\RMU), Ghaziabad Branch.

Both the unions are functioning under the Railways and they
have got their separate entities as vell as office

bearers. The administration also in the meeting ot JCM
invites botn the union Lepresentatives in ocicer to

s - J.C.,
arrive at a decision. It appears that a/meeting was also

held regarding certain transfers which have been afiected,
whidch is said to have beon presided over by URM himself
and certain decisions were taken in *hat mzeting. The

coatention of the 1:arned counszl for the agoplicant is that

since the matter was raised in that meeting, the ADAM at

the behest of Uiy suscended ultimately cgaacell-s the

to Tugnickabad.

The 1. alnea couns2l for tho aoplicant also arguac. that it

\

LI I IV RN



is malafide transfer and the gpplicant has be made

a sandwhich between two rival unions' activists, i.e.,
Wid & UAMU, The 12arned counsel for the res-:ondents

hotly contestsd thése contentions as civorcecd of facts.

4, The law regarding interfer:nce in the matter of
© transfers has now been made clear by the authorities

of the :on'ble Supreme Court in Gujarat Electricity

Board Vs. Atma Ram Posnani, 1989 5.g D age - 3
. Union of India vs. H.N, Kritania, 1989 page- and the
Full Bench decision of this Tripunal in the cgase of
Kamlesh Trivedi vs. ICAR, Full Bench Decision woi.I p=83.,
From a deep study of all these authorities, it comes
out that the Tribunal can interfere in the following cases:
(i) ‘when the transfer is malafide, i.e., it hgs been
effected to accommod ate another person and
choosing the Pplicant against the conwentiong
-

ant guidelines laid down for transfer,

(i1) hen the transfer will affect the pay and perks

of the affected person if ne i made to join 4t

the -1gce where he ig transferred .
(i1i) hen the transfer is punitive, j.e, it has been

effected a5 4 Substitute for holding discialiqary

proceedings against the aplicant,

v, when the traasier is against the aornaliy .

Juddelines in the matter wiich from Jay to day is

UDse ryeg oy the cdministrition in effecting

transfers.
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S The learned counse2l for the gpplicantYras referred
to the authorities of Rajiv 3axena, decided by the

Luttack Bench reported in ATR 199C{1) p-371 in which it

is held that a transfer is not a substitute for holding

a disciplinary enquiry. iHe has also referred +o

the case of i4an Mohan Bass, resorted in the S gme journal

at p=68 on the same subject. The learned wunsel has also
referred to the decision of State of U.P. vs. Sheeshamani

Tripathy, 1992 (1) USJ 15 that there should be

some valid basis for a transfer.

6. A perusal of the departmental file as well as of

the various contentions raised by the learmed counse] for
the applicant and the averments made in the OA along with
the anmexures goes to show thut @s early as in darch, 1991,
the working of the aplicant was not to the liking of
Senior Divisional Electric Engineer. The aoplicant has,

of cburse, bzen sacked from treasurership of the Uiy,
but I hawe gone through the/letter written by the saig
union informing the a’ministration that the said official
is no more the Treasurer ang is also cresting some panic in
the establishment.

' The transfer order has come into effect

in August, 1991 when the Livisiongl Zlectric Engineer ip

July, 19391 again wrote regarding the working of the
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aoplicant no more to the liking of the admimdStration.

Thus the contentions raised by the learned counsel for
the asplicant that the applicant has been a victim of

rival union is motsubstantiated by the avail acle material

in the departmental file as well as on the record.

7. As regaris the punitive action of the transfer,
Kamlesh Trivedi's case{supra) clearly lays down thi

in edministrative exigencies even if a person is rot
acting in the discharge of the dutiss to the liking
of the superior, without attaching any stigma to

his performance, he can be transferred. Para-13 of the
said judgement is reproduced below ie

"It is clear that K.K. Jindal's case is not an
authority for a oroposition that when complaints are
received and the exigenci-s of service require

that a transfer be made, en enquiry must necessasrily
be held into the complaint before transfer is
ordered. for did it lay down that if a transfer

is made on receipt of a ~complaint, it would
necessarily be deemsd to be penal in nature . All
that it laid down was that a finding as to misconduct
and a finding which attaches stigma to the employee
not preceded by an enquiry and arrived at behind

the back of the employee canot form a valid

basis for an order of transfer.®
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The learned counsel for the applicant also asszilsthe
transfer on the ground of malafide. It is stated that
ultim:te order of the cancellation of (retszining the
transfer) and superceding the order of ADRM cancelling
the transfer is without any basi§ & without any reason
under pressure of the i;nion activists. There is mo
material on record except surmises and conjectures.

In any case, the person in authority by virtue of hzving
the higher office has a right to act administratively and
that right of the higher authority canmot be questioned.,
Though normally administrative orders are desired to
indicate certain reasons, but they cannot"be equated with
quasiejudicial orders whe re invariably reason follows

an inference drawn or by s verdict given. Thus it cannot

be said that the impugned order of retaining the transfer

way malaf ide . Moreover, if there Was any personal anumus
with any of the officers of the dep artment, then inthe
Case where allegations of malafide are taken, that person
is to be impleaded as 4 POTty by name " and since there
is no such pPersonal allegation or the person has been

impleaded, so what the learned counsel wantg to ple ad

is th t it is malice in law. Mz
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the proceedings of certain meeting of Z 01 and %het too was
presided over by the DAY, who ultimately has pas.ed

the impugred order, but that by itself will not

give rise to an inference that there is malice available
in the mind of the person passing the order or that he

has been pressurised or that there was on aopplication

of mind in passing such an order. The ltarred counsel for
the respondents has referred to the authoritiss of iangj
Kumar and Ram Naresh Guota, reported in 1987(3) SLJ

p=218 and p-448 respectively that the _ourt should be
lukewarm in interfering with the orders of transfer which

are solely on administrative grounds.,

3. In this case had there been no earlicy Comslaint
of March, 1991 and July, 1991 by the SUp=rvising off icer,
i.e., the Senior Divisional Electric Engineer oarljer to
transfer, then the contention of the learned Counsel for
the applicant would nave much weight and great force.,
Howewer, when there is already a report that such g3
person is not dischargingy his duties o the satisfaction
of the higher officers, tnen any motivation in the

Tégard involving the union or other persons woulc be only

pPresuming too much beyond commo nse nge .

J. The 1lc arned counsel for the respondents hgs also

= ue e 1 - oY “J - L I
argued that in the cgse of HNavay Chand Panda vs, Union
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of India of the Cuttack Bench, reported in“I987 (2) SLJ 625

on the point thet in transferring a peérson on administrative
grouncs, there cannot be any arbitrary or discriminatory

tre atment of the person if the person has been chosen to

be transferred cut of hisplace.

10. In view of the abowe discussion, I find that the
present gpplication is devoid of merit and S0 is dismissed

leaving the parties to bear their own costs. Tne stay

granted in this case is vacated.
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