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CENIRAL MMINISTRATIVE TRIBUNAL
PRINIPAL BEINCH

NEW DELHI
O.A. NO. 1115/ DECIDEDR ON : 12.11,1992
Kanshi Ram Sharma ess Ppplicant
=Versus-
Unicn of India & Another ees HRespondents

CORAM : THE HON'BLE M. P. C. JAIN, MEMBER (A)
THE HON'BLE M. S. R. SAGAR, MEMBER (J)

spplicant through shri S. C. Rana, Counsel
Respondents through Ks. Avnish shlawat, Counsel

JUDGME NT (RaL)
Hon'ble Shri P. C. Jain, Member {A) -

The spplicant in this application under Section 19 of
the administrative Tribunals At, 1985 is warking as Juniar
Translator {(Hindi) in the pay scale of Rs, 1400-2300 in the
Delhi Milk Scheme. . Befare appointment to the above post he
was a permanent Upper DivisionClerk (C) in the same
organisation, By circular dated 15.6.1979 (Annexure P-4)
two posts of Juniar Hindi Translatars in the Delhi Milk
Scheme in the then pay scale of Rs.425-700 were circulated
and such of the Class-III employees who possessed the required
qualifications, experierce etc. mentioned in the circular
{tself and were desirous far being considered far the above
two posts, were required to submit their spplications, It
is the admitted case that the applicant in pursuance of the
sf aresaid circular applied for the post of Junicr Translatar
and after selection he was initially appointed to off iciate

on that post purely on an ad-hoc basis for a period of six
months or till the post was filled up by deputation, whichever
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was earlier. The applintment was not tc confer on him any

right or claim for regular sppointment, senlcm‘i.ty etc,

(Part I office order No. 215 of 1981 dated 5.5.1981)
{Amexure P-5). There is no dispute that the applicant
continued to work on the post of Juniar Tramslator on an
ad=hoc basi.s'o On 28,8,1986, he represented to the Chairman,
Delhi Milk Scheme [Amnexure R-1) that his ad-hoc sppointmert
be regularised fram the date of his initial sppointment

as had been done in other several categories of posts in
D.M.S. It is the case of the case of the respomients that
in pursuance of the aspplicant’s own request he was sppointed
by order dated 3.%5.1988 (Annexure P-8) on regular basis to
the post of Junior Hindi Translator and he was to be on
probation for a period of two years. The spplicant’s
griévance arose when by order dated 17.1.19%0 {Annexire P-1l)
five other UDCs were promoted to the post of Office Superin-
tendent in the pay scale of Rs.1600-2660. His grievarce is
that he was not considered for the afoaresaid pramotion even
though he was seniar to tﬁ&fiw cther who were pramoted to
the higher post, It is in this background that the spplicant
has filed this O.&. impugning the af oresaid promotion erder
dated 17.1.1990 and has prayed for setting aside the same
‘or modify it to the extent it affects the legitimate in line
promotion of the petitioner', and that respondemt No, 2
may be ditectgd to consider him far in line promotion
with effect from 1990 and plce him in appropriaste place
in accordance with the seniaority list applicable to him in
his master cadre of UOCs. It is further prayed that
respordent No, 2 may also be directed that the subsequent

promotees: working on ad-hoc/temparary basis may not be

confirmed on the post till pendercy of the present
Q.
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were promoted by the impugned order nor any other promotee working
on ad-hoc/temporary basis has been made a party to this O.A.

As such, in so far as the prayer relates to relief against such
persons, it cannot be granted behind their back.

2. The respordents have conmtested the O.A. by filing a reply
to which a rejoinder has also been filed. As the pleadimgs in
this case were camplete, it was decided with the consent of the
parties to finally dispose of the same at the admission stage

itself. We have accordingly perused the material on recaord and

also heard the learned counsel far the parties.

3, The first contention raised by the learned counsel for the
aplicant is that only two posts of Junior Translators had been
circulated vide circular dated 15.6.1979 (Annexure P=4) and two
persons had already been appointed on regular basis against the
afaresaid two posts and accordingly, it is sought to be argued
that the applicant could not be sppointed on a regular basis on
any post of Junior Hindi Translator. The respondents in para 4,9
of their counter reply have stated that the third post of Junior
Hindi Translator was created by downgrading the post of Hindi
Iranslater with the approval of the Goverment communicated in
letter dated 4/6.8.1981 and it was this post against which the
applicant was initially appointed on ad-hoc basis and on which
he continued to work as such till his gppointment on a regular
basis in 1988, In his rejoinder, the gpplicant has denied the
above assertion and has sought to make out a case that as the
appointment of the applicant on the third post was on ad-hoc basis,
he was working on the post without any sanction from Gover ment

of India and was holding the post purely on ad-hoc/temporary
Q..
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basis. It is further stated that the petitioner reserves his
right to raise relevant defence at the time of argument and also
interpret the rules referred to in the para under reply. It
hardly needs to be stressed that the stand taken by the
gpplicant in this regard is highly ambiguous. If he was
appointed to a post initially on an ad-hoc basis and later on
on regular basis subsequent to his own request and on which
he has continued for the last more than ten years, it does not
lie in his mouth now to raise the plea that hé has been working
and drawing the pay of a post which never existed. He not only
drew the pay of the post but also drew the pay in a higher scale
of pay of Rs.1400-2300 (as the scale stands revised from 1.1.1986)
® as compared to the lower scale of pay of Rs.]1200-2040 which
would have been applicable to him had he continued as WC. The
applicant has not placed any material on recard to substantiate
that a third post of Junior Hindi Translator was not created by
downgrading the post of Hindi Translator as averred to by the
respondents inpara 4.9 of their counter reply.

4, The other contention of the learned counsel for the

® spplicant is that he had a lien on the post of UC an;Zm has
not been confirmed so far on the post of Junior Translator, he
would be deemed to have continued to have a lien on the post
of UDC and as such he was entitled to be considered for
pranotion to the post of Off ice Superintendent which was in
the direct line of promotion from the post of UDC. In this
connection it was stressed that unless there were orders of
confirming him on the post of Juniar Translatar, his lien on
the post of UDC cannot be sald to have been terminated. The
stand taken by the respomdents in their reply on this point is

that in accordance with the instructions contained in O.::Idated
C. .
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19.5.1983, dated 24.2,1984, dated 5.12.1984 and dated 26.4.1989

C foron~
as reproduced from para 3 }ad page 188 to page 190 of Swamy's
Complete Manual on Establishment and Administration (1993 Edition),

the applicant was not required to be placed on probation and that
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the order of asppointment of the gplicant on regular basis to the

post of Junior Tramslatar does not provide far any extemsion in
the period of probation of two years prescribed thereln. Learmed
counsel for the respondents, therefore, contended that the ppl-
icant would be deemed to have been confirmed after expiry of the
two years on the post of Juniaor Translator and on such
confirmation, his lien in the cadre of UOCs would automatically
stand terminated, and that in that event he has no right to be
considered faor promotion to the post of Off ice Superintendent,

S, We have given our careful consideration to the rival
comentions of the parties and we find that as per the instructions
réfexrred to by the respondents in their counter reply their
contention that the applicant was not required to be placed on
probation cannot be upheld. Since it was a case of sppoiatment

to another service, under these instructions the applicant was
required to be placed on probation for a periad of two years

as in fact it was done while nakirg‘his appointment on regular
basis to the post of Juhim: Translator. Thus, the only question
vhich remains is what hgppened after the expiry of the probation
period of two years. The Govermment orders on the subject»
stipulate that on the expiry of the period of probation, steps
should be taken to obtain the assessmenmt reparts of the
probationer and to either confirm the probationer/issue orders
regarding satisfactory completion of the probation, as the case

may be, if the probation has been completed to the satisfaction
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of the competent authority; or extend the period of probation
a:. discharge the probation ar terminate the services of the
probationer, as the case may be, in accordance with the relevant
rules and orders, if the period of probation has not been
completed satisfactorily, It is further stipulated that the
decision to confirm the probationer and to extend the period of
prbbatiori. as the case may be, should be communicated to the
probationer normally within six to eight weeks. It is not in
dispute in the case before us that no specific arders either far
termination of the period of probation of two years, ar for
extending the probation period beyond the period of two years,
have been issued. In the relevant rules, a copy of which was
made available to us for our perusal, the period of probation of
two years has been prescribed under column 9 of the schedule to
the Delhi Milk Scheme, Junior {Hindi) Translatar, Recruitment
Rules, 1983, There is no provision in these rules as given to
us as aforesaid for extending the period of probation. Order
dated 3.5.1988 by which the applicant was appointed, on the
recammendations of the DPC (Group 'C'), by transfer on regular
basis to the post of Junior Hindi Translator also does not
provide for any extension of the probation period of two years.
Further, admittedly, no aorder has been issued by the competent
authority to extend the perioad of probation of the applicant.
Far all these three reasons, we are inclined to take the view
that on the facts and in the circumstances of the case, the
applicant will be deemed to have been confirmed on the post of
Juniar Translator after expiry of the two years of probation on
which he was appointed to the ‘above post on a regular basis
after a regular selection by the DPC. 1In view of this matter,
his lien in the cadre of UDCs will autamatically stand terminated

with effect from the date he became confirmed on the post of
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Junior Translator and after thall date he would have no right
to be considered far promotion in the line of promotion of
his parent cadre of UCs.

6. We have arrived at the conclusion as above for two other
reasons. Firstly, the applicant himself applied for selection
and sppointment to the post of Junior Hindi Translater about
12 years back., He has contimed to work on that post |
uninterruptedly till date and he never protested in any manner
whatsoever for his continued ppointment on the said post till
some of the juniars in the cadre of UDCs were promoted to the
post of Off ice Super intendent vide order dated 8.11,1990.
secondly, he himself, as already stated above, made a
representation dated 28.8.1986 far being made regular on the
post of Junior 'Iranslator.' It is a two-page representation
which leaves us in no matter of doubt that the only amxiety

of the applicant was to get his asppointment on the post of
Junior Translataor regularised without any further delay; he
never showed any irnclination to go back to his parent cadre of
UCs, presumably far the obvious reason that he was warking

on a post which was in a higher scale of pay than the scale of
pay of the post of UDC in which he would have otherwise drawn
his pay. He is, therefore, really estopped from agitating at
this stage that his initial sppointment to the post of Junior
»rranslatar on ad-hoc basis, his contimued appointment thereon
ard subsequently his regular appointment on that post was without
the availability of any sanctioned post and that, therefore, he
‘should be considered for promotion in his parent cadre.

Here
it also needs to be mentioned that even in this O.A. he has not

prayed for reversion to the parent cadre of UDCs; while working
Q..
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on the post of Juniar Translator on a regular basis he wants the
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bemefit of promotion to the post of Office Superintendent which
is in the line of promotion of the UDCs cadre. Needless to state
that the spplicant camot be allowed to have the best of both
the wor:ﬂ:.

7. In the light of the foregoing discussion, we are of the
considered view that the O.A. 1s devoid of merit and is

accardingly dismissed as such, leaving the parties to bear their

own costs.

\,(C."

( P. C. jain )
Member (A)



