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SHRI GIAN SINGH ess APPLICANT,
Vse.

UNION OF INDIA & ORS, cee RESPONDENTO .

CORAM s

HON '‘BLE SHRI J.P. SHARMA, MEMBER (J).
HON'BLE SHRI S,R. ADIGE, MEMBER (a).
For the Applicant eees SHRI G.D, BHANDARI,

® For the Respondents eee SHRI B.K. AGGARWAL.

JUDGEMENT

(DELIVERED BY HON'BLE SIRI S.R. ADIGZ, MEMBSR (A). )

This is an application dated 20,4,92 u/s 19 of
the Administrative Tribunals Act 1985, filed by Shri Gian
» 3ingh, former Booking Clerk, Railway Station, New Delhi,
pfaying for quashing of paragraphs ii, i.iiA& iv of the
impaugned order dated 18.3.92 (Amnexure A-5), whe reby the
penalty of removal from service imposed vide order dated
12.1.90 has been set aside, and the case has beecn remitted
to thé Discipl inary Authority for taking denovo action from
the stage of sending enquiry report, and in the meantime,

PJ‘ treating the applicant to have been placed under suspensio
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fre
rom the date of removal from service i.e, from 15.,1.,90

till further orders,

2e The applicant was appointed as Group-D staff on
20.9.58 in the Northem Railway and was promoted to the pos
of Booking Clerk in the Delhi Division on 3.10,76. He
belongs to Scheduled Caste communbity. while working as
Booking Clerk at New Delhi Railway Station, the following

charges were framed against him 3

n (i) He prepared BPT No. 309389 on 9.10.86 in
different process for di fferent particulars
on pasienger as well- as re cord/Accounts
foils intentionally to de fraud railway and
pocket Govt. cash & Rs.652/- i.e. difference
in amount in both of them,

(ii) He did not put his initials on passenger foil
of BPT to avoid detection of his misdeed.

(iii) He cresated false shortages in booking and
huge amount of Rs.1052.50 was lying outstanding
against him as on 18,8.98."

These charges were served on the applicant, and a discipli
enquiry conducted, in which ﬁhe E.0., in his report dated
30.10.89 (Annexure A-7), held that charges (i) & (i1i) hac
been proved agaimst the applicant. Thereupon, the Discipl
nary Authority,by his order dated 12.1.90 {(Annexure A-15),
ordered the applicant's removal from service, which were

communicated to him vide letter dated 16.1.90 (Annexure A-

3. Against that, the applicant submitted an appeal
dted 12.2.90 (Annexure A=-2), protzsting his innocence anc

claiming that the Disciplinary Authority had, ‘while dismi:



R R

# 35

position, i i
which violated the Principles of natural justice

With refere i
nce t€o this appeal, the applicant received lett

dated - . :
12.2.90 (Annexure A-3) stating that his apreal had be

carefu
11}7 considered by the Aprellate Authority who rejecte

the s: j
ame, The grounds for re jecting the a ppeal were howev

not mentioned in this letter. Against that, the appliant
filed a Revision Petition before the GM, Northern Railway, .
16.8.90 (Annexure A-4), taking the plesa that the EO's findi
were false, malafide, arbitrary and in violation of the

principles of natural justice, and that the applicant had n

been given a reasonable opportunity of defence, The applic

alleged that a defence witness, one shri Kulwant Singh, was

not summoned and hence the applicant's defence was pre judi

He a 1so alleged that the Disciplinary authority had not

applied his mind judicially to the facts of the case and

no reasoned, speaking order had been passed. The Aprellat

Authority's order was also a cryptic and non speaking ore.

The applicant also prayed that this case be referred to th

M . )
Railway Rates Tribunal, Madras, for adviee before disposir

of the same, in case, the Revisional Authority did not fi

it conirincing in any way. Upon that Revision Petition,
AN b] his /Ih/?ntq/ oln dnky /‘f.:r.b{ﬁum #-5)

Revisional Authority (@, N.Rly.J quashed the order of
removal from service and remitted the case to the Discipl:

Au{:hof;l.ty from the stage of sending the enquiry report to

aprlicant and calling for his comments thereon refore
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finalising the
Case by the Discip]
Plinary Authorit
Y and in

a ~ = g p -

pPlaced unge i
I suspension from the date of removal
Val f rom ser

i‘e. 15.1.90

- (’ r u pp .

unde i V. 3
r Ru.le 24(2) Rallway 3er ants (D&A) Rules
Se

+for adviee, if so

reques
qQuested by the employee, before disposing the Revision

Petition, in case he does not accept the petition ang cance
the punishment awarded, (ii) Rule 24(2) does not provige
for remitting the case and taking denovo actinon from any
stage of the enquiry proceedings, (iii) the Revisional
Authority's order, treating the applicant deemed to be unde
suspension w.e.f. 15.1.90 violates the Railway Servants (DX
Rules and the Railway Board's Policy directed, (iv) the
impuoned orders are not the orders of the Appellate -Author:
but for all practical purposes it is the decision of the D
Northern Railway, New Delhi, who has super imposed his own

decision fr’g; that of the competant authority, a copy of w
tas neither been supplied nor reproduced, (v) in State of
U.P. Vs. Shri Brahm Dutt Sharma (AIR 1987 sC 943), te Hon'
Supreme Court has held that wren a Show Cause Notice is is
to a Govt. Servant, the Govt. servant must plead his case

before the authority concerned and the court should be

reluctant to interfere with the notice on that stage unless

o.o_"s




the same is shown to have been issued without an ority,
(vi) in a catena of cases, it has been held that denovo
enquiry cannot be conducted. Some of the cases cited are:
Karnataka High Court decision in Syed Syfulla Vs. Suptd.
Police (AIR 1982-83 SLR 145), decisim on(AIR 1961 299 Keral

(1962 sC 1334), (1971 SC 1447), (vii) in Calcutta High Cour

case, Dolla Gobinda Dass Vs, UOI, it has been held that

there cannot be any fixed principle for not entertaining an
Writ Petition before the Departmental proceedings are final
concluded, and the same principle of law has been upheld by

the Principal Bench in the case Tobonainan Vs. UOI (1990-1-
ATLT-CAT-149) . In exceptional cases, the Tribunal may

entertain tre application without compelling the applicant
to wait till the final orders are passed in an enquiry whic

is rending, as observed in Dr .A.D. Dutt Vs, UOI (1978-2-SLk

17) , Shakraya Pada Mukerjee Vs. UOI (AIR 1986 CAT 424), anc

lastly (viii) the Appellate Authority is require to pass

and A

ints raised
a speaking and reasoned order}lneet all the po

i V nch's
by the applicant in his appeal vide CAT Calcutta Be

decision in Ram Kamal Dass Vs, UOI (1989-6-SLR9501).

5, The respondents have contested the application an
have stated that a copy of the enquiry report was suppl ied
to the applicant and that the aprlicant never agitated thi
point in his appeal and all the documents relied upon were

provided and produced be fore the Enquiry Officer. The

0...06




applicant di ey |
did not addog@- any allegation of bias

etc. on the part
of the Enquir i
Y Officer before
the Appell

A r y L ] ‘ [ *

l .

consult i
ation with the Railway Rates Tribunal is not at all

nécessary, It
has been pleaded that this application is

devoid of merit and is fit to be di smissed

6 = - i
. We havz heard Shri G.D. Bhandari, leamed counsel

£
or the applicant, and Shri B.K. Aggarwal, learned counsel

for the respordents.

Te - Shri Bhandari argued at great length that a refere
to the Chairman, Railway Rates Tribunsl, for advice was

mandatory in this case as it had specifically been requestx

for by the applicant in paragraph 12 of his revision petit

8 Rule 24(2) Rallway Servants (Discipline & Appeal)

Rules, 1968 reads as followss -

"A Group 'C' Railway savant who has been dismiSsec
removed or compulsorily retired from service may,
after his appeal to the appropriate aprellate auf
rity has been disposed of, and within 45 days
thereafter, apply to the General Manager for a
revision of the penalty imposed on him. In this
application, he may. if he so chooses, request tl
General Mammer to refer the case to the Railway
Rates Tribunal for advice before he disposes of
revision petition, On receipt of such a request
General Manacer shall refer the case to the Chai
Railway Rates Tribunal for advice sending him al.

the relevant papers.

On receipt of the revision application by th
General Manager, or on receipt of advice from th
Railway Rates Tribunal, as the case may be, the
General Manager shall dispose of the application
accordance with the procedure laid down in Rule

...coo7
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and pass such orders as he may think fits

Provided that the procedure mentioned in this
sub-rule will not apply in cascs where the Gene 1al

Manager or the Railway Board are the Aprellate
Authority:

Provided further that where a revis ion applica-
tion has been disposed of by the Gereral Mammcer

under his sub-rule, no further revision shall lie
under Rule 25," :

9, From the above it is clear that the revision appli-
cation must be filed within 45 days from the date of the
Appellate Ordéer, but in the ins tant case, while the Appellate
Order was dated 12.2.90, the revision petition was filed on
16.8.90, i.e. more than six months after the disposal of the

appeal In view of the inordirmte delay in filing the

asons
ision petition. and in view of the absence of any re
rev

' yer
¢+ for the delay or pra

1 icant to accoun

aduced by the app

i £ would
] the applican
him to condone the delay.
made by

co ideration of
forfieted his right to any nsi
normally has . | e
he re ion petition and particularly a.7:efe he
is 10
t N i Even 50, the General
Rates fripunal t.rg! adviced.
pailway Ra N N
p e yevision ap
Northern Railway. did enterfain th ,
MarB ger. or ”
with Rule 25(1) (c)of +he Railway

cation and in accordance

o 63, remitted the
Servants (piscipline & Appeal) Rules, 19
Yy directing such further

case to the pisciplinary Authorit

s tances Of t1
enquiry as he considered proger in the circum

case. Under the circumstances, the action of the Revisiol
Authority in quashing the penalty of removal fro#! service
and directing the Disciplinary Authority for denovo actlio

from the stage of sending the enquiry report to the applic

0.....8.




and calling for his comments thereon before £ ng the
case, is whqlly in order. The treatment of the applicant és
being under suspension with e ffect from the date of removal
from service i,e. 15.1.90 5: also cannot be called into
question becausz the allegations against the applicant, if
proved after proper enquiry are sufficient to warrant from
dismissal from service and till an ultimate decision is taken
in the matter fully exonerating the applicant, he cannot be
reinstated in service, Shri Bhandari has relied upon a
number of rulings to support his conteantion that denovo
enquiry cannot be held, but these rulings relate to different
facts and circumstances. On the other hand, urder Rule 25(1)
(c) Government Servants (Disciplire & Appeal) Rules, 1968, %
the General Manager, Railways, is fully empowered to remit 1

the case to the Disciplinary Authority to make such further

’ * . e
enquiry as he may consider proper in the ¢ ircumstance of th

i 1icant squarely

case, and as this is a rule under which the app.
o .
Northerm
'+ must be held that the General Manager.
fal] s ’ -1 9 | | 1 i.‘
he Discilm

mpowered to remit the case to t
' e
was fully
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is warranted at this Stage. The application is accordingly

dismissed and the interim orders passed on 24.4,
\

the operation of order dated 18. 3.92 (Annexure A-5) dme

92 staying

hereby vacated. The respondents are directed to dispose of
the departmental proceedings expeditiously, preferably within
six months from the date of receipt of a copy of this orger,

No costs.,
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( s.R. ( J.P. SHARMA )
MEMBER (A) MEMEBER (J)
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