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1. Whether Reporters of local papers may be
allowed to see the Judgement ?

2. To be referred to the Reporters or not ?
JUDGEMENT

( DELIVERED BY HON'BLE SHRI J.P. SHARMA, MEMBER (J) )

... APPLICANTS.

... respondents.

The applicants in this application have filed a
V

joint application aggrieved by the order dated 24.3.92
issued by the respondent No.2 to all the applicant-, by

which their appointments made to the post of Foot

Constable have been arbitrarily cancelled.

The applicants have claimed the relief that the

impugned order dated 24.3.92 and similar orders issued to

the other applicants by the respondents be quashed and

also declare that terms contained in para 1 of the

memorandum dated 11.2.92 regarding power to terminate

without notice and without assigning reasons is

unconstitutional and yiolative of Article 14 of the

Constitution,
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The facts of the case are that for the post of

Foot Constable, the rules were framed under Article 389 of
the constitution regarding the method of recruitment and
qualifications for appointment to the post of Foot
constables. Under the said recruitment rules a copy of
which has been filed as Amnnexure-II to the application,
recruitment is to be made 50% by promotion failing which
by direct recruitment, and 58% by direct recruitment.
Pursuant to the aforesaid rules a decision was taken by
respondent No.2 to fill up 48 vacancies by direct
recruitment and requisitions were sent by the respondents

to the Employment Exchanges in Delhi, calling for names to

be sponsored for consideration for appointment to the post
of Foot Constable. The applicants received a memorandum

issued on behalf of the respondents directing them to

report to the office alongwith requisite certificates
stated in the memorandum. This memorandum is dated

6.9.91. All the applicants received such memorandum.
Thereafter the applicants appeared in the physical
measurement-endurance test on 5.12.91. All the applicants

succeeded in the said test. Written test, thereafter, was

held on 12.1.92. All the applicants qualified in that

also. On the basis of merit assessed in the written test

a select list was prepared for appointment to the post of

Foot Constable. Alist of 39 persons consisting of 28 in

General Category, 8 in the S.C. Category and 3 ex-service
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.en .as prepared. On the basis of thH select 1Ut, on
11.2.92, a ,e.orandu. .as sent to applicant No.l offerin,
hi. to appoint in the post of Foot Constable. All other
applicants are said to have received Identical .e.oranda.
All the applicants responded and sent their acceptance to
the respondents.

On 19.2.92, a .e.orandu. .as issued on behalf

of the respondents cancelling the aforesaid offer of
appoint.ent contained in the .e.orandu. dated 11.2.92 and
also the acceptance of the appoint.ent by the applicants.
The applicants have filed a true copy of the .e.orandu.
dated 24.3.92 (Annexure-VI) and si.llar .e.orandu. .as
Issued to the applicants and other selected candidates.

The grievance of the applicants is that the
said cancellation order of the offer of appoint.ent as

.ell as of the acceptance of the applicants is .ithout any
basis and does not on the face of it discloses any reason
thereof and as such is arbitrary and illegal. The
applicants, therefore, have assailed the aforesaid
cancellation of the offer of appoint.ent as .ell as
acceptance of the applicants and also the condition of
para 1of the memorandum dated 11.2.92 to the extent that
the servicve can be terminated at any ti.e .ithout
assigning any reason and without notice.
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The respondents have contested this application

and taken the preliininary objection that the applicants

were never appointed to any post nor do they hold any
Civil Post. Before the applicants could be appointed, the
select list itself was cancelled vide order dated 24,3.92.
No right to appointment is conferred on the applicants by
mere selection. The respondents have also taken the
objection about the jurisdiction of this Tribunal. The
respondents have further stated that the applicants, who
were sponsored by the Employment Exchanges, were sponsored
from the 'spot' list. The result was that the principle

of seniority, so far as the registration with the
Employment Exchange is concerned, was ignored and the
candidates were sponsored in a haphazard manner. It is

further stated that the selection committee which made the
selection was found not to have been properly constituted

inasmuch as there was no Scheduled Caste/Tribe officer in

the said committee, though there are standing instructions

to the effect that the Govt. Departments should nominate

a Schedule Caste/Tribe officer while constituting the
Selection Board etc. for the recruitment to the posts

under them, particularly where bulk selections for a large

number of vacancies, say for 30 or more, at a time are to

be made. Thus, the case of the respondents is that the

.5.



names in the list sponsored by the Employment

Exchanges were not perperly drawn and further, that the

Selection Committee was not properly constituted, so the

selection has been cancelled as a whole. The impugned

order is not malafide and the allegations of abuse of

power is also denied.

We have heard the learned counsel for the

parties at length and have gone through the records of the

case. As regards the jurisdiction of the Tribunal, the

applicants have been duly empaneled in a select list and

they have also been issued an offer of appointment and an

acceptance of offer has also been communicated to the

respondents. Thus, it is a service matter of the

employees and is fully covered under Section 14 of the

Administrative Tribunals Act, 1985 which needs

adjudication whether the action of the respondents in not

issuing a formal appointment letter is justified or not ?

The learned counsel for the respondents, however, during

the course of the hearing could not show nor cited any

precedent in support of their contention on this point.

It is, therefore, held that the Tribunal has jurisdiction

in this matter.

The Recruitment Rules for the post of Foot

Constable specifically laid down the qualifications as

well as method- of -recruitment mentioned in column 10 that

L
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50% of the posts are to be filled by promotion failino

which by direct recruitment and 50% of the remaining pO':t':

are to be filled by direct recruitment. There is no

dispute about this fact. The responden!;c, also do iiot

dispute educational and other qualifications required for

direct recruitment. The respondents also do not dispute

the issue of flemorandum dated 6s9.91 wherein the applicant

MoJ was called upon to apprsar on 1,8.9,91 alongwith all

^ certificates of academic qualifications. Caste Certificate

a;onqw Ith a passport sice photograph. This Memo rlso

shows that the name of.applicant No.I was also sponsored

by the Employment Exchange for the pos.t of Foot ConstaLCe.

Similar memorandum were issued to other appliccants in

this case , The stand taken by the respondents in pass inn

the impugned order dated 24.3.92 is as follows: -

"The Commissioner Transport herxby cancel 'he
offer of temporary post of Foot Constable, in the pav sf cle
of Rs,800 15-1010-58-20-1150 offered to Shri Shambhu S.ar.ari
Sharma vide-x-this depoartment Memorandum No. F, Admn/
TPT/92/970 dated 11.2,92- Consequently his acceptance for
the temporary post of Foot Constable dated 17.R ^2 is ^-V-o
cancelled."

The above memorandum does net show.any rea-on

whatsoever us to why cancellation of offer of appointmenr

as well as of acceptance of offer has been done, It did

not state anywhere' that the name sponsored by the

Employment Exchange were not in order. The <=;tand taken b

the resDondcnts in this respect is onl v for rhe fii-vt time

U'l tlienr reply, The respondents have also not

V



substantiated this averment in the reply by any

document either of the Employment Exchange or from their

own records. What the respondents have stated and the
learned counsel for the respond'ents argued is that the

names of the applicants were sponsored in a haphasard
manner from the 'spot' list. What the spot 1ist means,

has not been established either from the record or from

any administrative instruction on the point. The learneo

counsel argued that the names by the Employment Exahange

^ should have been sponsored on the basis of seniorvty i,?.

those who have been registered since 1980 should have also

been sponsored but the name sponsored in the lisr

contained the names of even those candidates who were

registered in 1990 and 1991. Though, this contention or

the learned counsel for the respondents has not

substantiated by placing any material on record,, but

looking to the maximum age of el iAbility whicn ;s ij

•years and the applicants all come within that age limit,

it may be partly true. However, if a person was. 18 years

of age in 1980 then he could not have been eligible to

take the examination in 1991, Moreover, nobodv is shown

to have made any grievance of not having been sponsored by

the Employment Exchange and thus it is the own creation

suo-rooto of the respondents. In fact. when the 1ist was

received by respondent No.2 from the Employment Exchange,

it was open to the respondent to make a scruitlnv of 'se

same before holding the selection and offering

appointments. The respondents issued a Memo clearly

mentioning to each of the applicants and other

L '



I,

similarly situated candidates to appear with

the oripinal certificates for check up reoarding other

academic qualifications and caste certificate. The

respondents, therefore, at that initial stage of

commencement of selection were aware of date of

registration of the applicants and other sirmtarlv

situated candidates and it is not open to them after the

select ii)n process has ended to go back and cancel tfrj

•Mf select list after issuing the offer of aopointment on this

basis. It is not the case of the respondents that some of

the persons were not sent by the Employment Exclianges

though they were otherwise eligible. It cannot be

presumed that certain persons who too could have applied

for the said post of Foot Constable have been arbitrarilv

left out from the aforesaid selection. This contention of

the learned counsel,, therefore , has no force. The second

contention of the learned counsel is that the selection

%
committee was not duly constituted and in that conneistion

the learned counsel has referred to the Department of

Personnel and Administrative Reforms OM

r Mo.27/4(iii)7l3-Estt, (SCT) dated 2,9.70 and No,16/1/74

Estt.(SCT) dated 23.5.75. The said OM is reproduced

below: -

"17.4 Departmental Promotion Committees. Selection Boards
etc .

fi) Departmental Promotion Committees.
Selection Boards or recruiting authorities, are generally
constituted with the departmental officers of appropriate
status and background-, keeping in view the nature of the
post/posts for which recruitment/ promotion is to be made.
The Ministries/ Departments may endeavour to the m.a>:imum
extent possible to nominate a Schedule Caste/Tribe Officer-
while constituting the Departmental Promotion Committees

L



Selection. Boards, etc., for the recruitment/ promotion to
4 posts/ services under them. Particularly, where a

Selection Board or Departmental Promotion Committee has to
make bulk selections for a large number of vacancies say
for 30 or more at a time no effort should be ^spared m
finding a Scheduled Caste or Scheduled Tribe otncer for
inclusion in the Selection Board/ Departmental Promotion
Committee."

The perusal of the aforesaid OM goes to show

that a Scheduled Caste/ Tribe officer should be in the

selection Board or Departmental Promotion Committee where

a bulk selection for a large number of vacancies, sav for

30 or more, at a time has to be made. In the present

case, it is not denied by the i-espondents that in the

select list there are 28 candidates of General Category. 8

in the S.C. Category and 3 ex-service men. In the list

of 39 selected persons none of the Scheduled Caste

candiadate who has been left out of the list has made anv

grievance departmental 1y or in any other manner, there is

no document to substantiate that the selection committee

did not exercise proper discretion in selecting from among

the Scheduled Caste candidates The case of the

respondets is that after the issue of the offer ot

appointment sometimes in the month of March, the th

Secretary of the Department of Transport stood transferred

and the present incumbent assumed office. It cannot,

therefore, be said that the Secretary, in whose period the

selection has been done, did not exercise proper care to

observe the relevant rules. Though;, the OM cited above

laid down that every effort should be made to procure the

presence of a Scheduled Caste/Tribe officer in the

n

I
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selection comttii ttee, yet this OM cannot, be deemed to have

statutory force. The direction is directory in nature and

the same is not specifically provided in the recruitment

rules which could go to the root of the case. In view of

the above facts, the objecti-on taken by the learned

counsel for the respondents cannot be sustained.

It may, however., be emphasized that for the

post of Foot Constable there was no interview and the

W process of selection included only physical/ endurance

test and the written test on the basis of which the merit

list of selected candidates was prepared. When there was

no interview after the written test it cannot be said that

the interests of the Scheduled Caste candidates was not

properly watched or cared for. There is no objection to

the written examination conducted by the selection

committee nor during the course of the arguments no such

record from the concerned file was shown to give an

impression that the selection process- in any way was

prejudicial to the interest of Scheduled Caste candidates,

Among the applicants also there are Scheduled Caste

candidates. Applicant No.3,4,9 and 11 are the candidates

01' a Scheduled Caste category. In view of these

circumstances, the Constitution of the selection committee

may be irregular but cannot be said to be in violation

I
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of the statutory recruitment rules for the post of Foot

Constable, or in violation of the principles of natural

justi ce.

The learned counsel for the respondents also

argued that by mere selection no right has accrued to the

applicants for getting an appointment and in this

connection the learned counsel has referred to the

decision of Devinder Singh S Ors Vs, State of Punjab

(1982(2)SLR 249). The Lordships of Punjab X Haryana High

Court held that mere recommendation of names of candidates

by Commission gives no right to appointment and Govt. is

not bound to fill up the post. In this authority, the

case of State of Haryana Vs. Subhash Chand Marwah (AIR

1973 SC 2216) has also been relied upon. A reference has

also made in this case to the case of Kashmiri Lai Bhatia

Vs. Secretary,, Haryana Public Service Commission S- Ors.

(1973 (1) SLR 310). In both the authorities relied upon

in the aforesaid decision it is laid down that mere fact

that the candidates' name appears in the list does not

entitle him to be appointed. It is for the Appointing

Authority to make appointments in accordance therewith or

not. If the Appointing Authority does not make

appointment in accordance with those recommendations, the

candidates recommended have no right to come to the court

and claim that their legal right has been infringed.

. .12.
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He have considered the above oreposition of la»
as well as the authority of UOI Vs^ Mohan Lai Kapoor S
OSS. (1973 (2) see 836, « page 852 of the reports in
pare! 25 n has been observecj, as follows;-

^ ths spprovsrJ iwv+. i. • ^confers n riqht tn ho ph uvea odect li-,t certainly
9. to cadre posts. Althoup 't'; p^oce-"', 5° ®the Selection Conpittee, Ld tLreaft^r by
Union Public Service rommC ! (Approval by the
obseryance of S "audi lul ''".f ™'
riqour and with all it" .o f" ''ole in all It.,,
to deprive a person su'ddenlf"f'fffherfn f'fTf "
be placed, and, even more nf ^ ni ^-xpcctation to
list, which confers feffafn „f f,"" "
without infor.in, hip of evfn thSlaiL ""
supersession before its approyol ff ' Proposed
of our Constitution gives Hafts in rf, " "
be treated fairly and snnp^h-o^y - Government servants to
in matters relating to service.'"^ impartially

The learned counsel for the applicants has also
teferred to the authority of Shri Ishwari Singh Katri Vs.

(•1987 (2) SLJ 73). rhe Principal Bench of CAT
observed that it is not .andatpry to appoint only thpse
candidates who are sponsored by the E.p,„ypa„t Exchange

" - The basis Of the authority
0^ UOI « Ors. V- •M/o A 1 aanglo .Afghan Agency (AIR 1968 SC
218.) that Government i^ ««+H not exeppt fro. liability to carry
-T the representation pade by it as to its future oonduc,

" '1"™' -disclosed ground of
necessity or expediency faii tn

• carry out the pre
solemnly made by it nnr ri •

TP be the iudge of its ownobligation to the citi-en on pnon an ex parte appraisement of

promise

own

.13
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tte circumstances in which the obligation has arisen,
rurther. in the case of H/=. hohan tal hadam Pat Sugar

vs. State of Uttar Pradesh . Ors. (MR
1979 SC 62), it has been held "under our jurisprudence tne

£ i^ahiTitv to carry out the
Govt. is not exempt from liabilUyto

^ Kw it to its future cosduct." Thus,representation made by it a..

the law be taken to be settled that -here a Governnent
makes apromise intending that it can be acted at and, ut

i^rtinq in reliance on it, alters hi,-fact, promisee, acting

position, Government could be also bound by the promise
and the promise would-be enforceable against the Govt, at
the instance of the promisee, notwithstanding that there
to no consideration for the promise and the promise is not
recorded in the form of formal contrart as required b.
Article 298 of the Constitution.

The learned counsel for the appl1 cant argued
• 1 ce natural lustice have not beenthat the principles of natural j

followed inasmuch as the order dated i a

case of malafide and particularly malice in law, being an
abuse of power. Acting on extraneous or obviously
„lsconcieved ground of action would be a case of malice in
law, and the learned counsel has referred to the authority
of State of Mysore Vs. P. Kulkarni (1973 (31 SCC 597!
highlighting para 7 at page 6130 and o01 and Rcgi(„'nal
Manager Vs. Pawan Kumar Dubey (1976 (3) SCC .'̂ 4
highlighting para 13 at page 341, The counsd of both

1,1
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(1986 (3) see 273). The reliance ha.Transport Corpn.

,een pUce. op paoo 7of fHo oepon. fHe Ua.oe. ooonoaf
,He resoondants deo.red to dtst,n,oHh th,s authooU.

- - of that ca^^e had been
on tho fact that the petit.oner

1 L•e~or Vi r 8s were t e r tm na t ec .appointed and subsequently hk, .e • . ^ ^
,f ..U„ learned counsel for the applicant

The contention ot the

PHotpden the „a»o of the appUcants Have ffou, od fn the
^olec, r.st that confetc on the„ at^lht to he appointed

e - o-o to in the valid terns and condit.onssubT^ct of cour_^B

that could be imposed under law. However, the Earned
counsel for the applleant has assailed the violation
principles of natural iustice because the anP. •
not been given any opportunity to show cause against such
cancellation. The impugned order of cancell atiori

n the offer of apoointinent and alsselect list as well ac the onv,.

•1 nf th« offer does not disclose any rcj n)nacceptance ol tn., uii^

qermane to be exigencies of service.

The learned counsel for the applicant has alsn
argued that the respondents cannot take benefit of their
o„n prong and penalise the applicants for no fault o(
theirs. If the respondents have not. been vlgiU..t of
Their o»n instructions then those »ho have alreadv gone
through the process of selection and to the extent that
They have been given offer of apoointnent cannot be denied

or

0
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the fruits of their labour. It is not the case of the
respondents that nonappoint.ent of aScheduled Caste/Tribe
off.-,cer as a member of the selection committee has in any

• ^ c-piprtion of the Scheduledmanner preiudiced the selectio

Caste/Tr\be candidates. OUt of the total seats in nunber,
48% filled in the selection, a list of onlv M persons

have been prepared, of which 28 belonos to General
Category. Though no seat of Scheduled Tribe candidate has
been filled up but the vacancies have been left out which
have not been filled up by any of the General Category
candidate. The General Category candidate who have been
issued offer of appointment were issued in their own quota

and that has not in any way effected the rights ot

reserved category candidates.

The learned counsel for the respondents nas

emphasized only the fact that since no right by virtue ot

selection has vested in the applicants so they cannot prav

for a mandatory order or direction for their appointment.

Here the case is bit different. After the select list was

prepared and declared, the respondents have issued an

offer of appointment to the applicants. The applicants

having received offcer of appointment have unconditionally

submitted their acceptance which has been duly received by

the respondents. At this stage, the respondents are

expected to appoint these candidates for the post for

k ,16,
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which offer of appointment was given with the condmons
they hiave mentioned in their offer of appointment. The
offer of appointment normally preceeds the actua,
appointment and so a right has vested in the applicants to
claim appointment to the post for which they have been
duly selected and such appointment, on the facts and in
the circumstances of the case, could not be denied except
in accordance with the due process of law.

i

'"V The applicants have also assailed the condition
of para 1 of the offer of appointment dated 11.2.92. It
is not necessary to deal with this aspect of the matter

because when the applicants get the appointment on purely

temporary basis then they are governed by the relevant

service Rules. Any infringement of the rule will give

right to affected persons and that can be adjudicated at

that stage. It shall be premature to deai with tli m

^ matter and give a finding on that aspect. There are a
number of conditions laid down in the offer of appointmeni

dated 11.2.92 and the applicants have given their

acceptance regarding these conditions.

In view of the above facts and circumstances,

the present application is partly allowed and the impuqned

order dated 24.3.92 is quashed and the respondents are

directed to appoint the applicants on the existing

vacancies for the posts of Foot Constable in accordance

I
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„Uh the ter»s and condH^ons the offer of appointnent
itade to them and which were accepted by them The-e
directionc Chan be compl ied by the respondents within a
period of two months from the date of receipt of acopy of
this order, U is made clear that the appointment as
aforesaid will haye prospective effect,

f

In the circumstances, the parties are left to

bear theit~ own costs.

( 3.P, SHARHA ) ' 'HPMbfp'u!
MEMBER (3)


