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JUDGMENT

By Hon'ble shri p. C. Jain, Member (a) :

The applicant was appointed as L.D.C. in 1978 under
the Ministry of agriculture (Department of Agriculture and
Cogeration), New Delhi, on the basis of the Clerks Gr ade
Examination conducted by the Staff Selecticn Commissicn,
After qualifyirg the Stenogrgpher Grade D! Examinaticn
conducted by the Staff Selecticn Commission in February,
1281, he was agppointed ;s Stenographer Grade ™! wee.f,
24.4.1981, He was confirmed on this post wee.f. 1.5,1933,

2. There was a Fretilizer Division in the Department of
Agr iculture and Cooperaticn and five items of werk allocgated
to this Division were transferred to the Department of
Fertilizers under Govermment of Irdia (Allccation of
Business) (179th) amendment, iiules, 1986, vide Cabinet
Secretariat notification No, 74/2/1/86<C ab. dated 4.2.195%.
In pursuance of the above notificaticn of the Cabinet’

Secretariat, the Department of friculture and Cowperation



Fertilizers Divisicn to
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issued on 6.2.1986 office order No. 8 of 1986 by which the

posts sancticned for the items of work trarmsferred from the
the Departmernt of Fertilizers, alcm

with their imcumbents were tr ars ferred from the Department

of Agriculture and Gooperation to the Department of
Fertilizers, with immediate effect. Inpare 4 of the above
off ice order dated 6.3.1936, it is stated as below i-

ws. The officers/staff belonging to C55/C5SS/

ces, etc. being tr ansferred to the Department

of Fertilisers from the Department of oriculture

and Cooperation, will, for the pgesen’c, be

treated as on temporary loan basis fram the

Department of Agr iculture and Cooperaticn, till

they are formally absarbed in the cadre of the

Department of Fertilisers."”
By order issued ©n 13.9.1990, . the Ministry of Personnel,
Fublic Grievances & Pension, Dep artment of Persconnel &
Training, under rule 22 of the Central Secretariat Service
sules, 1962, rule 23 of the Central Secretariat Stencgr ap-
hers' Service, 1969 and rule 21 of the Central Secretariat
Clerical Service fiules, 1962, cemsituted with immediate
effect, a conbined cadre for the Department of Fertilizers
in the Ministry of Agr jculture and the Department of
Chemic als and Petrochemic als in the Ministry of Petroleum
and Chemic als in respect of the Central Secretariat Service,
the Gentral Secretariat Stenographers' Service and the
Central Secretariat Clerical Service, The Department of
Fertilizers was notified as the nodal authority for this

newly created cadre inr espect of the three Secretariat

Services for the purpose of coordinaticn in respect of
common matters.

Lo



3, DBetween 6.2.1986 when the applicant was sent

temporary loan basis from the Department of sgriculture

and Cooperation te the Department of Fertilizers vide

order dated 6.3.1986 and the creation of the new cadre

by crder dated 13.9.1990, stenographers Grade ' of the
Central Secretariat service cadre of the Depar tment of

Agr iculture and Cooperation are shown to have been promoted
to the higher post of Stenogr apher Grade 'C' on 2 purely
temporary and short term/ad-hoc basis, weesf. 30.11.1988
Mupto 30.1.1989 or until the appointment
of regular eliéible candidates nominated by the Depar tment
of personnel and Training or until further orders, whichever
is the earliest. This was done by part I Office Crder NG,
126 of 1988. The case of the applicant is that nine

of fic ials promoted as sbove to the post of Stenogr apher
Grade 'C* were junier to the applicant. It is his further
case that the ad=hec promotion as aforesaid including those
of his juniors in the parernt cadre of Department of

sgr iculture and Cooper ation has continued since the\n by
separate orders issued from time to time. He has also
stated that he submitted a representation on 13.12.1988

to the Department of Agr fculture with the request that his
claim for promotion to the next higher post of Stenogr apher
Grade 'C? should not be overlooked on account of the fact
that he has - been temporarily transferred to the
Department of Fertilizers on loan basis but his represen-
tation was del iber ately overlooked and he was superseded

by his juniers. It is his contention that he made

repeated representations for seeking his repatriaticn te

the parent cadre S© that by contimuing on temporary
Ce.



transfer he may not suffer as he had been earlier ‘lgmlred
and overlooked in the matter of promotion to the gr ade of
Stenogr apher Grade ‘ct, He was informed by letter dated
13.11.1991 of the Department of Fertilizers, Ministry of
Chehic als and Fertilizers that the Ministry of Agriculture
(Department of Agr iculture and Cooperation) after examining
his representation in consultation with the Department of
personnel & Training, had infcrmed that since he was
transferred to the Department of Fertilizers on permanent
basis, there was no question of his retaining lien with the
Department of Ariculture and Cooperation and that lien was
tr ansferred along with the person in case of transfer from
one cadre to another CSSS cadre. He wasS also informed that
promotion can have only prospective effect and retrospective
promotion on ad-hoc basis cannct be allowed on the
consideration that a vacancy was available. Accordimgly,
he was informed that his request could not be acceded to.
This reply from the Depertment of Fertilizers was based on
the office memor gndum dated 2.10.1991 sent to them by the
Department of Agriculture and Cooper ation, He preferred

a represertation to the Department of Fertilizers on
;7.12.1991 against the above reply of 13.11.1991. He was
informed by off ice memor andum dated 6.1.1992 by the
Department of Fertilizers that his representation dated
17.12.1991 had been sent tc the Department of Agriculture
and Cooperation. No further reply is said to have been
received. It may be stated here that apart from the
representation dated 13.12.1988 and representstion dated

17.12.1991 against the reply dated 13.11.1991, copy of no
&L&—A
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other represertation has been filed by the applicant alomg
with his O.A. It is in this background that the applic ant
has filed this C.A. praying for setting aside the

c anmunic ation dated 8.10.1991 from the Department of
Agriculture and Coeoperation and dated 13.11.1991 from the
Department of Fertilizers; for a direction to the Dep af tment
of Agriculture and Cooperation to issue necessaly orders for
his repatriation from the Department of Fertilizers to the
cadre of Department of BEgEEEMEREXRK Agr iculture and
Cooperation; and for a di}:ection o the Department of

sor iculture and Ceoperation to cors ider the gpplicant far
prometion to the post of Stenogr apher Grade 'C' from the
date his immediate junior was promoted amd to grant him
consequential benefits for payment of arrears of pay and
allowances and other service benefits accruing therefrom.
An interim order was passed on 22.4.1992 directing the
respondents that if any promotion is made upte 5.5.1992,
that should be in accordamce with the rules amd should be
subject to the decision of the present C.A. This interim

order has continued since then.

4, As the pleadings in this case were complete, it was
dec ided with the consent of the parties, tv finally dispose
of this case at the admission stage itself. Acordingly,
we have peruscd the material on record amd have als¢ heard

the learned counsel for the parties.

D The case of the respondents, briefly stated, is that
the applicant having been transferred from the Depaitment

of Agriculture and Cooperation to the Department of
Q.-



Fertilizers along with the post, he was not eatitled either
1o be considered for ad-hoc promotion in the Dep sr tment of
#Agriculture and Cooperation ar repatriation from the
Qepartment of Fertilizers to the Department of Agriculture
and Cogperation, The respondents have alsc taken the plea
that the claim of the applicant is barred by limitastion
inasmuch as the promoctions of the juniars as alleged were
made in 1987 anmd 1990 but the C.A. has been filad only on
16.4.1992,

6. Taking the question of limitation first, the applicant

in his rejolnder has stated that the decision of the
respondents on his represemtation was communicated only on
13.11.1991 and as the C.A. has been filed within the pkescribed
period of one year from that date, the same is within
limitation. He has also referred to sub-clause (a) of
sub-section (1) of Section 2] of the Administrative Tribunals

Act, 1985, which is extracted as below S

"21l. Limitation — (1) A Tribunal shall not admit
an application,w

(a) 1in a case where g final order such ss is
mentioned in clause (a) of sub~section (2)
of Section 20 has beecn made in connection
with the grievance unless the application
is made, within one Year from the date on
which such final order has been made:

Clause (a) of sub-section (2) of Section 20, is extracted

as below ;-

"(a) if a final order has been made by Gover ment
ar other authority er officer or ¢ther person
carpetent to pass such order under such rules,
rejecting any appeal preferred ar represeone
ta%ion rr?gdengy ggch pgrson in connection with
the grievamce; eort
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Frem a reading of the above two clauses, the contention of
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the applicant that his C.A. is within limitation has to be
upheld. The respondents have not been able te show thatl any
order had been passed by them en his representation prier to
the impugned order dated 13.11 .1991. As such, the cbjectien
of bar of limitation raised by the respondents cannot be

upheld.

7. The first questien which falls for determination in
this case is whether the applicant was entitled to be
considered for ad-hoc promotien te the post of Stenogr apher
Grade 'C!' in his earlier cadre of Department of Agriculture
and Cooperation till 13.9.1990 when the new cadre was
constituted. We have already extracted above para 4 of
office order No. 8 of 1936 dated 6.3.1386 according to which
the agpplicant whe undisputedly belongs to the Central
Secretariat Stenographers' Service, was to be treated as on
temporary loan basis frem the Dep artment of Agriculture and
Cooperation till he was formally absorbed in the cadre of
Dep artment of Fertilizers. It is not in dispute that the
applicant had been confirmed on the post of Stenegraspher
Grade 'D' wee.f. 1+5.1983 in the aforesaid cadre of the
Department of Agriculture and Cooperation. As such, he had
a lien on the post of Stenographer Grade 'D' in the cadre
of the Department of Agriculture and Cooperation and until
his lien is transferred to another cadre, he had a right teo
be considered even fer ad-hec premotion to the higher post
of Stenogrgpher Grade *'C*'. The mater igl on record before
us show$S that there is no averment on behalf of the

respordents that he was sc considered. sub-rule (2) of

Qj_’ .
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wule 12 of the Central Sercetariat Stenogrgphers' Service

Rules, 1969 provides as below :=
w(2) Temperary vacancies in Grade C of the
Service in any cadre shall be filled by the
appointment of persons included in the Select
List for the Grade in that cadre. Any
vacancies remaining unfilled thereafter shall
be filled by the temporary promotion on the
basis ef seniority, subject to the rejection
of the unfit, of officers of Grade D of the
Service in that cadre who have rendered nct
less than five years' approved service in the
Grade and are within the range of seniority.

Such premotions shall be terminated when
persons ircluded in the Select List for Grade

C beccme available to fill the vacarc ies."
From the above provision of wule it is clear that even
temporary/ad~hoc arrangement is to be made on the baslis
of senlority subject to the rejection of the unfit provided
the prescribed minimum approved service in the lower grade
has been put in by these whe are to be considered. The
applicant having been confirmed as Stenogrgpher Grade D
We2ofe 1.5.1983, he had obviously put in the miaimum
prescribed approved service of five years in Grade ™M' of
the Service before his juniors were promoted vide office
order dated 19.12.1988. Thus, we have no hesitation in
holding that if any of the applicant's juniers was promoeted
even on a purely temporary and short term/ad-hoc basis to
the higher post of Stenographer Grade 'C' in the cadre of
Depar tment of Agriculture and Cooperation between 1.5.1983
and 12.9.1990, i.e., the date when the new cadre was duly
constituted, the applicant's case was also reguired to be
considered and if found fit he was regquired to be ¢given
such promction from the date his junior was so promoted and
for the period the junior was given the promotion from time
to time. The contention of the respondents that at the time

of ad-hoc promotion to the post of Stenogrgpher Grade 'C!

Co
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in the Department of Agriculture zng Cooperstion, the
applicant was warking on deputation on the post 6f Junior
Accountant would not make ary difference to the cenclusion
arrived at by us as above, particularly ia view of the fact
thet the gpplicant in his rejoinder has stated that his
deputation post was in a lower scale than the scale

prescribed for the post of Stenographer Grsde '2°.

8. The sther question which Temains for adjudication in
this case is whether or not the applicent was entitled to

be given any option for purposes of abscrptiun in the new
Cadre of the Department of Fertilizers in the Ministry of
foriculture and the Bepartment of Chemicals and Fetrechem~
icals in the Ministry of Fetroleum and Chemicals. The case
of the respoendents on this point is that in terms of the
instructions in the Department of pPersonnel g Trainimg .M.
No. 10/11/70-CS-II dated 18.8.1970 which inter alia states
that staff actually handling the items of work made ever to
the new Ministry/Department shoyld be automatic ally
transferred aleng with the work and in such cases no option
should erdinarily be given to the staff, the Iequest of the
gpplicant }v;zas rejected. The gplicant in his Lejoinder on
this point/stated that in the subsequent instructicns issued
by the Department of Fersomnel & Training in the Year 1974
in continuation of the instructiens dated 18,83, 1970, it has
been clarified that the transfer of the gplicant will be on
loan basis till his absorpticn in the cadre of concer ned

Ministry/Depar tment, It is further stated that in 3n
identical case al1 the persons transferred from the

Qepartment of agriculture ang Cooperation to the Ministry

.,
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of Food Pracessing Industries the cclleagues of the app lic ant
had been given option to repatriate to their parent cadre
and non giving of such epticn to the agpplicant is totally
arbitrary and discriminatcry. The applicant has enclosed
copies of orders issued by the Ministry of Food Froecessing
Industries in this respect (Amexures A-5 2nd A-6 to the
rejocinder), and issued by the Department of sgriculture and
Cooperation (Annexure A-7 to the rejcirder)., However, he
has not placed on record a copy of the instructions said to
have been issued by the Department of Fersconnel amd Trainim
in the year 1974 allegedly in continuation of the instruc-
tions dated 12.8.1970, which have been relied upcn by the
respondents, C.M. dated 29.4.1990 (Annexure 45 to the
rejoelnder) issued by the Ministry of Food Frocessimg
Industries states that "it has been decided in cunmsultation
with the Department of Personnel ang Training that Ministry
of Food Processing Industries will constitute a participatimg
unit of the CSS Cadre of the Department of Industrial
Develcpment with effect from 23.2.1990" and that "Consequent
upon the said merger, all the inmcumbents in MFPI belonging
to the Central Secretariat Service, Central Secretariat
Stenographers! Service and Central Secretarist Clerical
Service are required to exercise an option as to whether
they would like to remain in the Ministry of Food Frocessimg
Industries (vhich now constitutes a Cadie Unit of the
Department of Industrial Development) or repatriate to

their parent cadre from where they were transferred to
Ministry of Food Processing Industries. The optien is
available also to the persons who have joined>Ministry of
Food Processing Industries on loan/transfer basis." In

pursuance of the option given in this C.k., certain persons

e, -
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are shown to have opted to go back to the Department of
Agriculture and Cooperation and they were taken on the
strength of the Department of Ariculture ang Cooperaticn,
From these facts it is clear that in a'similar case option
has been given while in the case of the applicant such an
pticn has not been given. It also needs to be emphasised
that the office order dated 6.3.1985 para 4 of which has
already been extracted above, states that the applicant will
be treated as on temporary loan basis from the Department

of Agriculture and Cooperation till he is formally absorbed
in the cadre of the LCepartment of Fertilizers (emphas is
Supplied). Fram this also it is clear that it is not enough
that a separate cadre is Created but what is required is
that the applicant should be formally absorbed in the New
Cadre. If the intemtion was to treat the gpplicant as on
temporary lean basis only till a new cadre was duly ‘
constituted, the order dated 6.3.1986 weuld not have used-
the term ‘farmally absorbed'; the term - formal absorption -
cennotes mare than the Creaticn of 3 new Cadre, It is trye
that allocaticq/re-allocation of items of work of Gover ment
to a Ministry/Department In accordance with the Gover ment
of India (Allocation of Business) Kules is the prerogative
of the Foliticg,l Executive and cannot be questicned by the
employee or interefered with in the precess of judicial
Ieview, but while transferring some items of work froem

the Fertilizers Division under the Dep artment of Agriculture
and Cooperation to the Bepartment of Fertilizers ang alsc the

POsts created for those items of work so transferred, the



in the new cadre. Even Ctherwise, it is well settled by
now that a Govermment Servant holdirng 3 lien on a post in
@ Cadre cannot be transferred to 4 post cutside hisg Cadre
without his consent (Prakash R. Borkar vs, Union of Indig
& Urs. : 1984 (1) sLY 61).

9. Learned Counsel for the aplicant has slso referred to
siule 22 of the Centrgal Secretariat Stenogr sphers ¢ Service
Hules, 1969, which is extracted as below :.

"22. Inter-cadre transfers — The Central

Govermment in the Department of Personnel

and Mministrative HRefomms in the Ministry

of Home Affairs Mmay transfer 3 cadre off icer

of any Grade frem 6ne cadre to znother Cadre,*
CGn the basis of the above provis lon, the learneq counsel for
the spplicant argued that the transfer of the spplicant in
this case from the cadre of Department of Agriculture zng
Comperation to the newly constituteq cacre of the Department

of Fertilizers and the Department of Chemic als and Fetro-

is also transferred along with the Post. If sych an order
is issued in Pursuance of orders issued under the Gover ment

of Indig (Allocation of Business) Kules by the Cumpetent

Q.-
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cadre coptrelling authority and without the gpproval of the
Department of Personnel and Training, provisions of Rule 22
ibid, in our epinion, would have no applicability in such

a Case.,

10. In the light of the foregoing discussion, the C.A. is

disposed of in terms of the following directions :-

(1) The suitability of the applicant for premoction

| to the post of Stenagrapher Grade 'C' in the
Department of Agriculture and Cogperaticon 6n
temporary and short term/ad-hoc basis made te
such post in that Department during the peried
from 1.5.1938 till 12.9.1990 shall be considered
by the respondent No.l, i.e., the Ministry of
Agr iculture, Department of Agriculture and
Cooperation and if the applicant is found fit far
such promotion, he shall be entitled to such
preamotion from the date and from the periods
fer which Stenegragher Grade *R' in the cadre
of Department of Agriculture and Cooperation
arnd junior to him was so promoted. The differeme
in pay and allowances in such an event shall be
paid to him within a period of four months from
the date of receipt of g copy of this arder
by the respondents. It is made clear that this
will be only upto the period 12.5.139%0, i.s.,
the date by which the post held by him was not

included in the new cadre.

C..
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(2) The applicant shall also be given an option
within three months from the date of receipt of
a copy of this order as to whether he opts to
contimue in the new cadre of the Departmernt of
Fertilizers and the Department cf Chemicals andg
Petrechemicals in the Ministry of Petroleum and
Chemicals, and in case he opts to revert to bis
earlier cadre of Department of Agriculture and
Cooperation, he shall be repatriated to that
cadre but such Irepatriation shall be effective
from the date of his repatriagtion and assuming
charge of a post in the cadre of the Department

of Agriculture and Ccooperstica,

ll. ©Cn the facts and in the circumstances of the case, we

leave the parties to bear their own costs.

(pP.C. JATI\ ( T. S. CBERCI )
NMEMBER (A) MEMBER (J)

Proenounced by the undersigned in openCourt.

C\‘_,L (A
\ F. Co Jain)
Liember (A)
4.7.4392



