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^hxi D, R, Gupta» Counsel fox Applicant

Shxi M. L. Verma» Counsel fox Respondents

J U D G M £ NT

By Hon*ble Shx 1 p. C. Jain, Membex (a) ;

The applicant was appointed as L.D.C. in 1978 undex
the Ministry of Agriculture (Department of ^^xiculture and
Cooperation) , Nfew Delhi, on the basis of the Clerks Grade
Examination conducted by the Staff Selection Commission.
After qualifying the Stenographer Grade *0 • Examination
conducted by the Staff Selection Commission in February,
1981, he was appointed as Stenographer Grade "D • w.e.f.
24.4.1981. He was confirmed on this post w.e.f. 1.5.1933.

2. There was a Fretilizer Division in the Department of
Agriculture and Cooperation and five items of work allocated
to this Division were transferred to the Department of
Fertilizers under Government of India (Allocation of

Business) (l79th) Amendment, Rules , 1986, vide Cabine.t
Secretariat notification No. 74/2/I/36-Cab. dated 4.2.1936.
In pursuance of the above notification of the Cabinet
Secretariat, the Department of /grlculture and Cocperatlon

dr.-



V

- 2 -

issued on 6.3.X986 office »der No. 8of 1936 by *ich the
osts ss.tloned foi the lt»s of „o.h tla.fefied ff«« he

ysrtUUers Division to the Department of FertlUzers, e ong
+rareferred from the Department

with theU incimbents were Uanef
Of ^rlculture and Co^eratlon to the Department of

j. Te DaTa 4 Of the aboveFertilizers, with immediate effect. P
Office order dated 6.3.1936, It la stated as below

'ifi^Ulis^slr^TheWartment of^riculture

ihelo^aflf»fn^t^^^a^^"01
Department of Fertilisers,

By order issued on 13.9.1990, . the i;inistry of Personnel,
Public Grievances &Pension, Department of Personnel ^
Training, under rule 22 of the Central Secretariat Service
Rules, 1962, rule 23 of the Central Secretariat Stenogxap-
hers' Service, 1969 and rule 21 of the Central Secretariat
Clerical Servir e Rules , 1962, consituted with immediate
effect, a combined cadre for the Department of Fertilizers
in the Ministry of ^riculture and the Department of
Chemicals and Petrochemicals in the Ministry of Petroleum
and Chemicals in respect of the Central Secretariat Service,
the Central Secretariat Stenographers* Service and the

Central Secretar iat Cler ical Service. The Department of

Fertilizers was notified as the nodal authority for this

newly created cadre in x espect of the three Secretjsr lat

Services for the purpose of coordination in respect of

common matters.
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3 Between 6.3.1986 v*,en the epplicent was sent
tenpcrerv lean basis the Uepart^ent of

cooperation to the Depart^nt of FertlUzers vx e
crdet dated 6.3.1986 and the creation of the ^ "
by order dated 13.9.1990. Stenographers Grade D the

^^A-ra of the Depaxtment of
central Secretariat Servrce cadre of P

r tion are shown to have been promotedAgriculture and Cooperation are snow
to the higher post of Stenogr«.her Grade •C' on apure y
temporarv and short term/ad-hoc basis, w.e.f. 30.11.19

X.1.19B9 or until the apporntment

9f regular eligible candidates nominated by the Department
Of personnel and Traini^ or until further orders, v^xichever
is the earliest. This was do« by Fart I Office Order No.
J26 of 1988. The case of the applicant is that nine
officials promoted aS above to the post of Stenographer
Grade 'C were Junior to the applicant. It is his further
case that the ad-hoc prcmotion as aforesaid including those
of his juniors in the parent cadre of Department of
Agriculture and Cooperation has continued since then by
separate orders issued froi time to time. He has also
stated that he submitted a r^resentatlon on 13.12.1938
to the Department of Agriculture with the request that his
claim for prcraotion to the next higher post of Stenographer
Grade "C* should not be overlooked on account of the fact
that he .has - been temporarily transferred to the
Department of Fertilizers on loan basis but his represen
tation was deliberately overlooked and he was superseded
by his juniors. It is hU contention that he made
repeated representations for seeking his repatriation to
the parent cadre so that by continuing on temporary
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transfer he may not suffer as he had been earlier
and overlooked in the matter of promotion to the grade of
Stenographer Grade *C'. He was informed by letter dated
13.11.1991 the Department of Fertilizers, Ministry of
Chemicals and Fertilizers that the Ministry of Agriculture
(Department of ^riculture and Cooper at ion) after examining
his representation in consultation with the Department of
Personnel ^ Trainirw. had informed that since he was
transferred to the Department of Fertilizers on permanent
basis, there was no question of his retaining lien with the
Department of v^ericulture and Cocperation and that lien was
transferred along with the person in case of transfer from
one cadre to another CSSS cadre. He was also informed that
promotion can have only prospective effect and retrospective
promotion on ad-hoc basis cannot be allowed on the
consideration that a vacancy was available. A:cordingly,

he was infcsrmed that his request could not be acceded to.

This reply from the Department of Fertilizers was based on
the office memorandum dated 3,10.1991 sent to them by the
Department of /^riculture and Cocper at ion. He preferred
a representation to the Department of Fertilizers on
1^7^12,1991 against the above reply of 13.11.1991. He was

informed by office memorandum dated 6.1.1992 by "the

Department of Fertilizers that his representation dated
17^12,1991 had been sent to the Department of Agriculture

and Cooperation. No further reply is said to have been
received. It may be stated here that apart from the

representation dated 13.12.1988 and representation dated

17.12.1991 against the reply dated 13.11.1991, copy of no
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other represerrtation has been filed by the applicant along
with his O.A. It is in this background that the applicant

has filed this C.A. praying for setting aside the
communication dated 3.10.1991 from the aepartment of

^riculture and Cooper ation and dated 13.11.199i from the
Department of Fertilizers; for a direction to the Department
of g^^riculture and Cooperation to issue necessary orders r
his repatriation from the Department of Fertilizers to the
cadre of Department of Agriculture and
Cooperation; and for a direction to the Department of
^riculture and Cooper at ion to consider the applicant for
promotion to the post of Stenographer Grade ' from the

date his immediate junior was promoted and to grant him

consequential benefits for payment of arrears of pay and

allowarces and other service benefits accruing therefrom.

An interim order was passed on 22.4.1992 directing the

respondents that if any promotion is made upto 5.5.1992,

that should be in accordance with the rules and should be

subject to the decision of the present O.A* This interim

order has continued since then,

4. As the pleadings in this case were ccmplete, it was

decided with the consent of the parties, to finally dispose

of this Case at the admission stage itself. /5pcordir^ly,

we have perused the material on record and have also heard

the learned counsel fox the parties.

5. The case of the respondents, briefly stated, is that

the applicant having been transferred from the Department

of Agriculture and Cooperation to the Dqpartmerrt of
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Fertilizeis along with the post, he was not entitled either
to be considered for ad-hoc promotion in the Department of

^riculture and Cooperation or repatriation from the

Department ©f Fertilizers to ihe Department of Agriculture
and Cotteration. The respondents have also taken the plea

that the claim of the applicant is barred by limitation

inasmuch as the promotions of the juniors as alleged were

made in 19 37 and 1990 but the O.A. has been filed only on

16.4.1992.

6. Taking the question of limitation first, the applicant

in his rejoinder has stated that the decision of the

respondents on his representation was communicated only on

13.11.1991 and as the O.A. has been filed within the prescribed

period of one year from that date, the same is within

limitation. He has also referred to sub-clause (a) of
sub-section U) of Section 2l of the Administrative Tribunals
Act, 1985, which is extracted as below

"21. Limitation-(i) a Tribunal shall not admit
an application,—

(a) in a case where a final order such as is
mentioned m clause (a) of sub-section (2)
of Section 20 has been made in connection
with the grievance unless the application

* within one year from the date onVi^iich such final order has been made;"

Clause (a) of sub-section (2) of Section 20, Is extracted
as below

"'ade by Goverrmentor other authority or officer or other darson
competent to pass such order under such rules
+ appeal preferred or reoreserw *

conne^c^ffn=w"lth

ex..
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From a xeadir^ of the above two clauses, the contention of
the applicant that his G.A. is within limitation has to be
upheld. The respondents have not been able to show that any
order had been passed by them on his representation prior to

the impugned order dated 13.11.1991. As such, the objection
of bar of limitation raised by the respondents cannot be
upheld.

7. The first question which falls for determination in

this case is whether the applicant was entitled to be

considered for ad-hoc promotion to the post of Stenographer

Grade *G* in his earlier cadre of Department of /igriculture

and Cooperation till 13.9.1990 when the new cadre was

constituted. We have already extracted above para 4 of

office order No. 8 of 1936 dated 6.3.1986 according to which

the applicant vto undisputedly belongs to the Central
Secretariat Stenographers' Service, was to be treated as on

temporary loan basis from the Department of Agriculture and
cooperation till he was formally absorbed in the cadre of
Department of Fertilizers. It is not in dispute that the
applicant had been confirmed on the post of Stenographer
Grade w.e.f. 1*5.1933 in the aforesaid cadre of the

Department of Agriculture and Cooperation. As such, he had

a lien on the post of Stenographer Grade 'D' in the cadre

of the Department of Agriculture and Cooperation and until

his lien is transferred to another cadre, he had a right to

be considered even for ad-hoc promotion to the higher post

of Stenographer Grade *C*. The material on record before

us showS that there is no averment on behalf of the

respondents that he was so considered. Sub-rule (2) of
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Rule 12 of the Central Sercetaclat Stenographers' Service

Rules, 1969 provides as below

"(2) Tenpeirary vacancies in Grade C of the
Service in any cadre shall be filled by the
appointment of persons included in the Select
List for the Grade in that cadre.
Vacancies remaining unfilled thereafter snail
be filled by the temporary promotion on the
basis of seniority, subject to the rejection
of the unfit, of officers of Grade 0 of the
Service in that cadre who have rendered not
less than five years' approved service in the
Grade and are within the range of seniority.
Such Dromotions shall be terminated when
persors included in the Select List for Grade
G beccme available to fill the vacancies."

From the above provision of Rule it is clear that even
temporary/ad~hoc ar^^angement is to be made on the basis

of seniority subject to the rejection of the unfit provided

the prescribed minimum approved service in the lower grade

has been put in by those who are to be considered. The

^plicant havir^ been confirmed as StenogXcpher Grade D

w.e.f. 1.5.1933, he had obviously put in the minimum

prescribed approved service of five years in Grade '0* of

the Service before his juniors were prcmoted vide office

order dated i9.12.1988. Thus, we have no hesitation in

holding that if any of the applicant's juniors was promoted

even on a purely temporary and short term/ad-hoc basis to

the higher post of Stenographer Grade 'C in the cadre of

Department of Agriculture and Cooperation between 1.5.193 5

and 12.9.1990, i.e., the date v\hen the new cadre was duly
constituted, the applicant's case was also required to be

considered and if found fit he was required to be given

'such promotion from the date his junior was so promoted and

for the period the junior was given the promotion from time

to time. The contention of the respondents that at the time

of ad-hoc promotion to the post of Stenographer Grade 'G'
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in the Department of Agriculture and Cooperation, the
applicant was working on deputation on the post of Junior
Aecountant would not make any difference to the conclusion
arrived at by us as above, particularly in view of the fact
that the applicant in his rejoinder has stated that his
deputation post was in a lower scale than the scale
prescribed for the post of Stenographer Grade 'C*.

8- The other question vAlch remains for adjudication in
this case is whether or not the applicant was entitled to
be given any (ption for purposes of absorption In the new
cadre of the Department of Fertilizers In the Ministry of
agriculture and the Department of Chemicals and Fetiochem-
ioals In the Ministry of Petroleum and Chemicals. The case
Of the respondents on this point is that in terms of the
Instructions In the Department of Personnel i Training C.M.
Ne. 10/U/70-CS-II dated 18.8,1970 which Inter alia states
that staff actually handling the Items of work made over to
the new Ministry/Department should be automatically
transferred along with the work and In such cases no option
should ordinarily be given to the staff, the request of the
applicant wg rejected. The ^pllcant In his rejoinder on
this point/stated that in the subsequent irmtruotlo^ Issued
by the Department of Personnel CTraining in the year 1974
in continuation of the Instructions dated 13.3.1970, it has
been clarified that the transfer of the ^plloant will be on
loan basis till his absorption in the cadre of concerned
Klnlstry/Oepartment. It Is further stated that in an
Identical case all the persons transferred from the

partment of Agriculture end Cooperation to the Ministry
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of Food Pxacessing Industxies the ccllcagues of the applicant

had been given qption to repatriate to their parent cadre

and non giving of such cation to the applicant is totally

arbitrary and discriminatory. The applicant has errlosed

ccpies of orders Issued by the Mnistry of Food Process ing

Industries in this respect (Annexures a-5 and A-6 to the

rejoinder), and issued by the Department of >^riculture and

Cooperation (Annexure A-7 to the rejoinder). However, he
has not placed on record a copy of the instructions said to

have been issued by the Department of Personnel and Trainirg

in the year 1974 allegedly in continuation of the instruc

tions dated 13,8,1970, which have been relied upon by the

respondents, G.M, dated 29.4.1990 (Annexure A-5 to the

rejoinder) issued by the Ministry of Food Frocessir^

Industries states that "it has been decided in consultation

with the D^artment of Personnel and Training that Ministry
of Food Processing Industries will constitute a participatir^
unit of the CSS Cadre of the Department of Industrial

Development with effect from 23,2.1990" and that 'Consequent
upon the said merger, all the ircumbents in AFP I belonging
to the Central Secretariat Service, Central Secretariat

Stenogr^hers * Service and Central Secretariat Cler ical

Service are required to exercise an option as to whether

they would like to remain in the Ministry of Food Frocessina

Industries (viiich now constitutes a Cadre Unit of the

Department of Industrial Develcpment) or repatriate to

their parent cadre from vheie they were transferred to

Ministry of Food Pr oc ess ing Industries. The cption is

available also to the persons who have jcir^d Ministry of
Food processing Industxies on loaq/transfer basis." In

pursuance of the cption given In this Q.M. , certain persons
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are shown to have opted to go back to the Dcpartrrent of
Agriculture and Co,^eration and they were taken on the
strength of the Oepartment of Agriculture and Cooperation.
Frc these facts It Is clear that In a'similar case option
has been given while In the case of the applicant such an
cpticn has not been given, it also needs to be emphasised
that the Office order dated 6.3.I98S para 4 of which has
already been extracted above, states that the applicant will
be treated as on temporary loan basis from the aepartment
of Agriculture and Cooperation till he is formally

In the cadre of the Department of Fertilizers (emphasis
supplied). From this also It Is clear that It Is not enough
that a separate cadre Is created but what Is required Is
that the applicant should be formally absorbed in the new
cadre. If th.e Intention was to treat the applicant as on
temporary loan basis only till a new cadre was duly
constituted, the order dated 6,3.1936 would not have used
the term .formally absorbed"; the term - formal absorption-
connotes more than the creation of a new cadre. It Is true
that allocatloVre-allocatlon of Items of work of Government
to aA-lnlstry/Department In accordance with the Government
ef India (Allocation of Business) Rules Is the prerogative
Of the Folrtical Executive and cannot be questioned by the
employee or interefered with in the process of Judicial
tevrew, but while transferring s»e Items of work from

department of ^rlculturecooperation to the Department of Fertilisers and also the
created for those Items of work so transferred, the

Government themselves treated the transfer of s r •
«-darK>rer of servicesbelonging to the three Services of the Centr 1c

Central Secretariat
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to the new department alor^ with the
. , , ^ ™ transfer of their ocst

beoni,

in the new Cadre, £ven otherwise it ic nmerwLse, it is well settled by
now that aGovernment servant holdl,^ a lien en apost in
acadre cannot be transferred to apest cntslde his Cedre
without his consent iPrat^ch a insent iPrakash «. Borkar vs. Union of India
^ Ors, : 1934 (i) sU 6l).

9. Learned counsel for the sDDlic.rr^ v.ne applicant has also referred to
-u e 2 Of the Central Secretariat Stenographers • service
nu es, 1969, which is extracted as below

GovernrjeS in'̂ he^e^rtmenrand A:Jministrative Kef^ of Personnel
°f Home AffSrs may SaS

any Grade fxqn^ne c^ftoeaoxe to another cadre.»

Hin the basis of the above provision th= t
th„ 1- provision, the learned counsel for

thL!?r in
Co^er'tl -^riculture and
Ofr: r"" - - -p-emutilizers and the Department of Chemicals and Fetrc.
0 emicals has not been issued by or with th

^ approval ofthe department of Personnel and Tr
, f+u . TJ^aining and as such, it iswithout authority, y/e are of -r ue are of the view that the nrovici.

22 ibid are prime facie applicabl . • '
than where the work is tran f ^^tuations other

transferred frcm one Alinistrv/opartment to another Ministry/Department end In
tho post related to that work end th , ""^^^-ence
is also transferred , i"=""'bent of the posttransferred along with the post, if such
is issuoH 4« ^rderin pursuance of orders i<r
of India (all under the Governmentocatlon of Business) Rules by the ccmpetent
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cadre coyitxolling authority and without the approval of the

Hepartment of Personnel and Training, provisions of Rule 22

ibid, in our epinion, would have no applicability in such

a c ase •

10. In the light of the foregoing discussion, the C.A. is

disposed of in terms of the following directions

(1) The suitability of the applicant for promotion

to the post of Stenogr^her Grade 'C' In the

Department of /^riculture and Cooperation dn

tempcjrary and short term/ad-hoc basis made t©

such post in that Department during the period

from 1.5.1933 till 12.9.1990 shall be considered

by the respondent Mo.l, i.e., the Ministry of

Agriculture, Department of Agriculture and

Cooperation and if the applicant is found fit for

such promotion, he shall be entitled to such

premotion from the date and from the periods

f©r which Stenographer Grade in idie cadre

©f Department of .^iculture and Cooperation

and junior to him was so promoted. The difference

in pay and allowances in such an event shall be

paid to him within a period ©f four months from

the date' of receipt of a copy of this order

by the respondents. It is made clear that this

will be only upto the period 12.9.1990, I.e.,

the date by which the post held by him was not

included in the new cadre.
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(2) The applicant shall also be given an cption

within three months from the date of receipt of

a copy of this order as to vs^ether he cpts to

continue in the new cadre of the Department of

Fertilizers and the Department of Chemicals and

Petrochemicals in the Ministry of petroleum and

Chemicals, and incase he cpts to revert to Ms

earlier cadre of Department of jflgriculture and

Cooperation, he shall be repatriated to that

cadre but such repatriation shall be effective

frcm the date of his repatriation and assunir^

charge of a post in the cadre of the Department

of .^riculture and Cooperation,

11, On the facts and in the circumstances of the case, we

leave the parties to bear their own costs.

(P.O. JAlin) ^ ( T. s. C3SR0I )
MEiViBEa (a) .V£MBcR (J)

pronounced by the undersigned in open Court,

Cl^ t:^'
\ P • C, J a 1n )

i.lembar (a)
4.9.1992


