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an^uS "C aay baallowed to see the Judgement 7

(2) To be referred to the Reporter or not ?

Z-Deu„ered by Hon-bla Shri I.p. Gupta, «eaber (a)_7

In thia application fllad under Section 19 of

the Adainlatrativa Tribunal,Act, 1985, the short point
that has been raised la thatuhUe by prd.r dated 22.2.1991

Annesura A-1, the raapondant. haea allo„ed promotions to
the applicant, such promotic

-ons hav/B been treated
as
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notional/proforma for fixation of pay but the an

hav/8 not been allouad* The applicant has contendad
\

that all the arrears should be paid right from 16.5.1979

to 30,11.1990, whan the applicant retired from service.

2. The applicant was working as Travelling Ticket

Examiner in the scale of Rs. 300-560. It is contended

that he had threa avenues of orowotion to higher scale

i.e.lb.425-640 -

(i) As conductor.

(ii) As Spacial Ticket Exarainar,

(iii) As Head Ticket Collector.

The Administistion required all the staff to exercise option

for further avenues of promotion in one of the above

streams. The applicant gave his option for promotion as

Conductor on 9,12.1976 (Annexure A-2). He alleges that

he was wrongly treated as optee for Senior Ticket Examiner.

The applicant made a raprasentation in July, 1973, A

number of officials junior to the applicant ware promoted

as conductor. The matter remained under consideration

for quite some time. The final outcome was given by

issue of ordar dated 22.2.1991 where notional promotions

were allowed.
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3, The Learned Counsel for tha applicant ^Qn^nded

that since the notional promotion was given to rectify

error, he was entitled to arrears of salary. He citad

the case of Union of India v/s K.U. 3ankiraman /•1992(1)

AT3 371 7 where it was held that where the employee concern

ed was willing to work and is kept away from work by the

authorities for no fault of his, the principle of 'no work

no pay* would not be applicable. He also cited the case

of S.K. Chibber &Others /"ll 1990 ATLT (CAT) 27zj where

it was held that on revision of senioritj^Government,*

servants so (jaffee ted are legally entitled to the financial

benefits from tha retrospective date of promotion. Ha

further supported the same point by quoting the case of

P.N. Tandon & Another v/s Union of India /•i 1988 ATlA (cat)

295.7.

4. The Learned Counsel for the respondents said that

the application was barred by limitation. It has further

been alleged in the counter that the applicant submitted

his option for the Special Grade TT£/Conductor and accord

ingly he was considered as a Special Grade Ticket examiner

optea. His representation dated 27,7,1978 was planted

through some one years after his original option for
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taking undue advantage. During his tenure he had

represented for other staff on a number of occasions

33 he was a trade unionist but surprisingly his own

case was not represented. However, it was finally

decided that he should be treated as conductor optee

in compliance with the decision taken by the respon

dents on 11,9.1990 in the PNW. Anotice dated 30,11.1990

was issued saying that he is deemed to have exercised
1

his option vide his application dated 9.12.1976 and

thereafter the applicant observed all formalities which

were to be fulfilled before promotion and finally the

orders dated 22.2.1991 issued.

5. The Learned Counsel for the respondents also drew

attention of the Bench to the Railway Board's latter datgd

22.8.1986. Paragraphs 2, 3 and 4 from the said letter

are reproduced below

A question has been raised whether the

benefit of these restructuring orders should

be extended to Railway Servants who were in

service on the date of effect of restructuring

orders but retired from service or died before

the restructuring orders could be implemented.

The question has been under consideration of
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^ the Ministry of Transport (Dept. of Ri

fot quite soraetima. It has now been decided

that the benefit under the restructuring orders

may be allowed to such of the Railways servants

who were in service as on the crucial date for

restructuring.

The benefit in terms of restructuring

orders will be in respect of promotion to the

immediate higher grade i.e. the benefit will be

extended only for the first promotion and not for

any subsequent promotion, even if a parson was

due, therefor, in terms of the relevant restruc-

turing orders. This is subject to the condition

^ that the employee is otherwise eligible and

suitable for and due promotion to the immediate

higher grade as per the provisions in the re

structuring orders.

Since a person who is eligible to get the

benefit in terms of these instructions, would

have quit service before the implementation of

the restructuring orders, the benefit will be only

in the form of notional or proforma fixation of

pay, "
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The Lasrned Counsel for ther e8|

therefore argued that in terms of the aforesaid

memo, the benefit was to be in the form of notional

or proforma fixation of pay only.

7^ At this stage the Learned Counsel for the

applicant contended that the applicant was in serv/ice

on the date of restructuring i.e. 1.1.1904. The

order should hav/e been implemented before his re

tirement on 30.11.1990 but was delayed intentionally.
said

Ha further contended that the afore^letter dated 22.8.1986

was not relevant in the case of the applicant.

8, On an analysis of this case ue find that the

order dated 22.2.1991 contained promotions in two parts.

The first part related to promotion as Conductor from

16.5.1979 and consequent fixation of pay. The second

part related to promotion as CIT from 1.1.1984 conse

quent upon restructuring of the cadre. Ths Railway

Board's letter dated 22.8.1986 relates to implementation

of restructuring order. It is true that the applicant

was in service on the date of restructuring but he

retired before restructuring orders could be implemen

ted in his case.
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9, The pleadings, however, show that the Genera]

Manager by his letter dated 17.9.1990 gave necessary

directions to implement the decision by providing him

appropriate seniority in the cadre of conductor well

before his retirement i.e. 30.11.1990. The order

dated 30.11.1990 also said that the applicant should

be treated as condactor optee from the date of his

option and he would be deemed to have excercised his

option vide his application dated 9.12.1976. Other

formalities had to be completed and these formalities

were reguired to be fulfilled by other Staff also.

The final order regarding fixation of pay issued on

22.2.1991. In terms of the Railway Board's letter

of 22.8.1986 the applicant had retired before issue

of the order dated 22,2.1991 and, therefore, would be

entitled to only notional promotion. As contended by

the Learned Counsel for the respondents, every employee

in whose case the implementation was done after retirement,

got notional benefit only.

10. So far as promotion from 16.5.1979 this was not
A"

given under the purview of the letter dated 22.8.1986 and

• .8
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the law is settled that the promotes is entitled

arrears of salary from the date of notional promotion

if notional promotion is given to rectify any arrear

^Binod Bihari Sahu v/s Union of India 4 Another -

1990 (14) ATC 422_J7* The applicant uould therefore be

entitled to arrears from 16.5*1979 to 31.12.1983.

11. So far as promotion from 1.1.1984 under re-
A

structuring scheme is concerned, the applicant would

not be entitled for arrears in terms of the aforesaid

letter of 22.8,1986 since he had retired on 30.11.1990

prior to the issue of the letter dated 22.2.1991 and

no legal direction to pay arrears can be given. But

keeping in view the facts that a decision to give

him the benefit of option exercised in 1976 was taken

in a meeting as late as of 17.9.1990 and if the process

were expedited, the implementation could have baen possibly

done before 30.11.1990, the respondents are expectsd to

consider his case for paying him the arrears in respect

of promotion from 1.1.1984 onwards keeping in view the

special Features of his case.

12. Uith the aforesaid directions and observations in

paras 10 & 11 the case is disposed of with no order as

to costs.

^ in scuPal Singh^


