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DATE OF DECISION g Jr-9%2-

3h,.Guodarsndd 3inah Petitioner

&h,R.K.Kam 5] with Sh.S.K.Gpta Advocate for the Petitioner(s)

Versus
UsO.1s & Others Respondent
Sh,Romesh Gautam Advocate for the Respondentl(s)

Mr. N.V.Krishnan, Vice Chairman (A)
Mr. BeS. Hegde, Membe r(J)

Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ?
Whether their Lordships wish 10 sece the fair copy of the Judgement ? v

Whether it needs to be circulated to other Benches of the Tribunal ?
| JUDGEMENT

(del ivered by Sh,B.S. Hegde, Member(J))

The applicant has filed this applicat ion under

Jection 19 of the Administrative Tribunals Act, 1985
praying that the Enquiry Report (Anne xure-1),penal ty
order (Anexure A-2) and proposed penalty orders

(Annexure A-3) be set aside and quashed as they are
abinitio illegal and void, with all conseguential benefits
and also direct the respondents be restrained from
requiring .the applicant to vacate railway quarter

I11/B and to allow him to occupy the same until the
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payment of all final settlement dues, on normal
rental charges and also ‘to pay all full settlement

dues to the avplicant with penal rate of interest

etc,

2, The applicant held a civil post of

Capt.Ticket Examiner in grade of B 1600-2660

befo:;e his retir:ment under Divisional Rail
Manager; Northermn Railway Mens Union(Moradabad Divn)
He xxx sﬁperennuated from service on 30,11.90,

The applicant, in the capacity of President of

N.R.M.U. Moradabad Division,,had to represent

against malpractices and cases of victimisgation

of staff at the highest level from time to time,
‘ © it is allegsd

Thereby,z he incurred the wrath of Divisicnal

officer. Three months before his reti rement,

he was served with two charge-sheets for major

penalty. However, these charge-sheets were cancelled
without any enquiry for more than a year after his
retirement. A copy of the cancellation letter

dated 18,12.,91 is at annexure A-4,

3. The main contention of the apulic ant is

that all retiral benefits have been withheld by the
- including
respondents arbitrarily and illegally,[a sum of

k 1,23,092/-regarding gratuity, coMmut ation:
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pension and leave encashment etc, The authorities

have still not released the aforesaid amount, though

the applic ant has retired as on 30,11,90,thereby,

he could not meet his urgent domestic obligations
and he could not provide for himself an alternative
accommodation for want of money, The Senior Divisional

had .
Commercial Supdt,Moradabad/issued anuther charge sheet

on 27.9.88(Annexure A-5). M enquiry was initiated
t he
against the applic ant, In the meanwhile/Enquiry

Officer wa« died and another Enquiry Officer was

appointed to preceed with the case and the enguiry
was comp].eted and submitted to the competent
authority on 31.7.91. The applic m‘c[gﬁmitted,
that the‘all‘eged inquiry report is illegél,
arbitrgry and violative’of principles of natural
justiqe and not in accordance with law and no

reasonable opportunity was given to the applicant

to present himself before the Enquiry Officer and
findings of the enquiry officer was arrived with

no evidence, He was not =ven furnished a copy cf
\ .

the enquiry report. The senior D.C.S, imposed a
penalty of withholding of 30 percent DCRG amount

and advised the apflicAasnt to prefer an appeal to the
ot

ADRM, Nort hern :Rlyf The applicant drew our attention

that there is no pfovision of statutory appeal to

A . (i.e.An.A3)
M against an order igned ' for Divisb nal

\
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Railway Managsr, Hse also.submitted\that there is SO
}ktime in Dﬁﬁ it such appeal., The

no stipulate
aﬁplicant, however, to avoid any furt her abuse of
quasi judicial powers submitted representatiun on
23-12-91 (An.;ﬁ). But no reply has been received ;

by the applicant from t he respondents so far,

4. Respondents in their counter reply conceded
that two major penalty proceedings had bsen initiated
dgainst the applicant but the same waere dropped v1da
letter dated 18-12-91., Regarding wit hholding of
gratuity amount of fs. 41,663-00, it is stated t hat

this is on account of one vigilance cass pending
against the applicant, The non-payment of DCRG is
also due to the unauthorised occupaticn of tha Railuway
quarter No.T=-11/B at Dehradun even after his ret irement.
It is stated in para 4,9 that the appropriate authority
has considered the case of the applicant aﬁd reduced
the punishment of a cut in the DCKG from 308 to 1%
which was conveyed to the applicant vide office order

dated 10-9-1992.

5. We first take up the pfayer relating to the
An.A1 Enquiry Report dated 31-7-91, This Enquiry Report
pertains fo the Memorandum of charges (An.AS) issued

to the applicant on 27-9-88, as is clear from the An,A2
order of penalty. We notice from the first paragraph

of the Enquiry Report that the enquiry was first
conducted by Shri MC Dubey upto 13-12-90, After his
death, this case was entrusted to RN Meena on 4-6-91

and it is he who has submittad the An.A1 report,

6. Paras1 & 2 of the report read as undsr:i-

"The undersigned was appointed as the
Inguiry Gfficer in this case as per

letter No. sven dated 4-6-91, 3Simce the
case . had already bsaen 1nqu1red into by the
late M,C.Dubey ACS/MB upto 13-12-90 vide
5.No,18, finally and the defence notg was
submitted by the undersigned, A phto copy

of the same was supplisd to the undersigned
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by the €O on 12-7-91.

Since the ordershests, exhibits and
oral svidence etc are not in propser
order the detailed history of the case
cannot be made out. However uhatever
has besn made out 1is as under: ="

One does not know what the Enquiry Dfficer means
by the underlined porticns of para 1, The leamed
counsel of the respondents could not explain what
this porticn of para 1 means, No light is thrown
by the An, A2 order of November, 1991 of the
disciplinary authority on t hese two sentences. It

is further clear that as the order shests, exhibits

!

and oral svidence ware not in proper order, the
detailed history of the case could not be made out
by this Enguiry ufficer. The report is made in

these circumstances.

7. The Enquiry Officer has then reproduced the
t hree charges against the applicant and given his
findings and at the end he has given his conclusions,,
Charge No.1 and charga No.3 have not been proved,

Charge No.,2 is stated to be proved. That charge is

as follows:-

"Heg did not perform his duty as per duty

roster and alsc oid not perform duty on 13/8,
14/8/86, 1/8, 2/8, 4/8, 6/8,7/8,8/8,10/8,

11/8, 17/8, 19/8 and upto 25-8-86 but shoued
himself on duty, the Hd,TCR/DDN has shoun

19! against the name of 5hri Gurdarshan Singh
in the duty poster as is evident on the record."

The findings of the Enquiry Ufficer are as follows:=

"This charge is alsc about non-uworkino

- of the train by CL as per roster. Again
reliance is pliced on appearance register.
C0 shri Gurdarshan singh had stated in
his defence that there was no such order and
CU was not aware of this or intimation
regarding its existence. It is not acceptable
at all as it is the foremost duty of TTE's
working on sleeper links (Lut going) must
sign on appearance register maintained for
this purpose in every Hd,TC Lffice &
without the signing on in locbby appedarance
register, the TTE is treated NTU (not
turn up) on duty and the charge is proved."
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The Enquiry Officer has not set out hou t he
charge was sought to be proved by the Department and
how it was denied by the applicant. The applicant's
casa is set out in the AQ.AG appeal filed by him
wherein he has stated as follows:i-

"From the psrusal of the above, it is gvident
that there is no corelaticn betwsen the Charge
No.2 and the Enquiry Lfficer's findings on it.

In fact nowhere during the proceedings of the
Enquiry, the Pd's, myself or the Defence Note
submitted by me has taken this stand in relaticn
to Charge No.2. On the contrary 1 had given my
datewise movements from 27-7-86 to 26-8-86 (vide
Aphnexure II1I to Defence Note) wherein I had
proved that I was on duty either by way of
Special Casual Leawe for attending Union Meetings
which included the journey time for going out

tc the place of meetings and returning bdck to
Headquarter (which were duly granted by DRM/MB)
or by way of waiting for link (Staticn duty),
which was being at the disgosal c¢f the Hd.TC/UDN
to be utilised vice any vacancy., LN each date
Hd,TC/DDN had booked another TTE vice me on the
link programme whenever I was out to attend

meet ings, which can be ascertained after perusal
of Uuty Roster of Hd.TC/UDN (Relied upon document
p=4/1-31) for the period 28-7-86 to 27-8-86
supplied during the engquiry) and I had no liberty
to pick programme at my own swest-will, unless
bocked by Hd.TC/DDON, I had proved my presance

on duty with proof on alleged dates in my Uefence
Note (Annex.I,II & III), But no cognizance seems
to have been takan of my Defence Note in regard-
to Charge No.2, and imaginary findings hawe been
drawn on facts no where existing on the case file,"

The reply filed by the respcndents does not deal with
this reply. The learned counsel of the respondent
is unable to explain why the material evidence oW
record has not been considsred either by the Enquiry
Officer or by the disciplinary authcrity. The
respondents state in para 4.9 of the reply that the
ADRM passed‘the appellate order dated 10-9-92 ﬁy which
the penalty was drastically reduced from 30% cut in |
DCRG to 1% cut., A copy of this order has not been
filed, One does not know whether the appellate

— an
authority considered th# case of the applicaﬂt/set out

above,

g, The Sr., Divisional Commercial oupdt. in the

ID.R.N‘s of fice passed thg An.A2 order in Nov. 1991
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bizsed on the Enquiry Ufficer's\report. He has just
stated that he agreed with the Enquiry Officer and
imposed a penalty of withholding 30% of his DCRG
because the applicant had retired before the order was
passede He hzs not cared tc examine the record to

find cut what defence was presented by the applicant,

10.  Surprisingly, the same authority issued a
letter on 12-12-91 (page 14 of the paper book) stating

as follows:~

"Thg advice given vide this office letter
of even No, dated 15-11-91 is not the final
notice of imputation of penalty but it is only
the advice of proposed penalty which has been
communicated tu you to enable you to submit
your appeal against the proposed penalty before
passing final order after final approval from
the competent authority., A copy of enquiry
report and finding of E.,0, is again enclosed
herewith which may kindly be acknowledged."
No final order as contemplated in this letter has been
filed either by the applicant or by the respondent.
This is dealt with in para 4.9 of the respondent's

reply referred to above,

11. We are of tﬁe vienbthat the respcndents are
utterly confused in desaling with this case. Une

éannot understand how An.+2 can be construed to be

only a proposal to impose penalty., If it is only a
proposal there can be no appeal but only a representation,
Respondents have submitted in para 4.9 of the reply
that the "appeal" preferred by the applicant(i.e.

AN.Ab dat ed Nouember 199;)uas considered by the ADRM
who is the competent appellate authority. The appeal
has been submitted to the ADRM by the applicant against
the An.A2 order which is stuted to be only a propesal.
Navertheless)tha ADREM has reduced the panalty to a 'cut!
of the gratuity equal to 1% instead of 30% as was

ordered by the aisciplinary authority in An.-2,.
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12 The "appellate" order has not been produced before

us. The very fact that the quantum of penalty h{s been
reduced by 96% (i.e. cut of 1% of DCRG instead of 30%)
jtself indicates that there was no merit in the second
charge against the applicant. Considering the totality

of circumstances leading to the impositicn cf the penalty,
we are of the vieu that the finding given by the Enquiry
Ufficer is without any evidence and therefcr%)the ultimate
penalty imposed of 1% cut in DCRG deserves to be quashed.

We are further of the view that this is a case whera the

respondents should not be given an opportunity to resume

the disciplinary proceedings.

13, The next questicn is whether the respondents
were entitled to uithhold the DCRG pending the disposal
of the departmental proceedings and whether they can
withhold the payment of the DCKRG till the applicant
vacates the railuay quarter occupied by him. Admittedly,
the applicant is in occupation of the railway quartser,

In this regard the learned counsel of the applicant has
filed a decision of the Allahabad Bench of the Tribunal
in CA No.922/91 dated 1-10-91 while the respondents have
relied on the orders of the Supreme Ccurt dated 27-11-89
in SLP No.7688-91 of 1988, The leamned counsel of the
parties submitted that this issue be decided on the basis

of these two decisions,

14, In the case decided by the Allahabad Bench the
applicant had—retiréd frcm railway service from 31-1-87,
The Estate Ufficer of the North Eastern Railway ordered
the applicant to pay R,37,713 as rent from 1=-2-87 to
30-11-90 and &,909,080 as mont hly rent thereafter. The
Tribunal cdame to the concl usion that as the applicant

has been allotted this accommodaticn and as no cancellat ion
order has been issued, the question of evicticn and payment

of penal rent does not arise., The Tribunzl alsc hagld that

G £ T g i
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a decision of the respcndents to withhold the amount of
gratuity in full is a measure of punishment and the
respondents were directed to pay the applicant all arrears

on this account.

15. The order of the Supreme Court Raj Pal Wahi's case
arose cut of the challenge that the Railways were wrung

in withholding the OCRG and compliiétary passes on the
basis of the administrative instructiocns dated 24-4-82,

In this regard,the Supreme Ccurt observed that on vacation
of the quarter, the DCRG has bsen paid and the railway
passes restored, The petitionerW had already paid the
penal rent for the period for which he stayed in the

railway quarter after retirement. The Supreme Court

‘cbserved that the railway circular dated 24-4-82 has

besn issued to impress upon the retiring employees to vacate
the railway Qquarters in time for which purpose they
temporarily withheld the OCRG as well as the railway

passes till the quarter was vacited. The Supreme Court

uas‘therefore to consider only the claim of the applicant

)
for interest on the delayed payment of the DCRG. In

t hat connection, it held that the delay was on account
of withholding the UCKG on the basis of the aforesaid

circular and hence’they held that the petitioner was not

entitled to get any interest.

16. If the pensionary dues i.e. JCRG and comutation
vere bein;LLg:ﬁgﬁbﬁaly on the ground that ths railway
quarter had not been vacated on ret irement, the applicant
should have been informed of this conssquence so that

he could take a conscious decision, At any rate, he
should have been informed of this decisicn soon after%
retirement to enable him to take a propef decision, That
has not been done. That apirt, we are satisfied that

trp@se were withheld mainly beca use of the three D.E, cases

pending at the time of the applicént‘s retiremsnt on
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; 30-11-90, P;ra 4,3 of the reply almost admits this position,
Two proceedings initiated on 4-9-90 and 5-9-90 were dropped
by the order dated 18-12-91 (rn.As&), The penalty imposead

“ guanded f

in the third D.E. is being geeted by us in this judgment .

17. Considering the totality of the circumstances | ;

including the shoddy manner in which the D.E, initiataed on
27-9-88 has been dealt uitﬁ>'aﬂiéare of the view that there 4

Was no justification to withhold the DCRG or comutation of

pension,

18. The learned counsel for the dapplicant stated that
the applicant will vacate the quarter within one month from

p the date of receipt of order in this case,

a, In the circumstances, we allow this applicatidn é
with the following directicns/orders:-

.1) Ue quash the An.2 order dated 15-11-91 of the
senior Divisional Comm=z=rcial Supdt. and the
appellate order ddfed 10-9-92 stated to have
been passéd by the ARKDM, Moradabad as ment ioned
in para 4,9 of the respondent's rep}y and we

‘.('” _ further bar the resumpt ion of the disciplinary

proceedings, !

ii) The amounts still remaining to be paid to the

applicant as a consequence of his retirement

shall be paid tc him within three months from
the date of receipt of this judgementlfailing
which interest at 12% on the amounts shall be

paid from the date of this judgment till the

amounts are paid,

iii)The applicant shall vacate the railway quarter

within one mcnth from the date of receigt of

4

this judgment,K failing which he shall be liable g

. ) . ;
ﬁm/, to pay penal rent.ofs % APt ted Lotc BN
|\ -
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;jj iv) The applicant shall be liabls to pay the normal

rent for four mcnths from the date of ret irement

«
and douyble that rate for the periocd &ubéset's“jxi“‘“b

thereto till he vacates the quarter as directed
in (iii) above. This can be recovered by the

respondents from the duss payablelto him,

20, In the circumstances, parties may bear their costs.

/ . /
(B o9 HEGDE) , ( NoVeKRI5HNAN g
Member (3J). Vice Chaimman(A




