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These three originel epplications have been

heard together with the consent of the perties as they

are inter-connected matters and are being disposed of by

this common judgement,

2, The epplicasnts are direct recruits who joined the
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ﬁyQ// Intslligence Bureau end vers holding the Post of Oeputy

Chief Intelligence Ofricer ('0CI0Y ‘for short), Soms ®
of them uere promoted on an ad hog baaia 88 Joint
Rssistant Directors (Executive) (DAD(E)! for short),

but oubsoqucntly,vsomo of them who were not selected for
regular sppointment on the basis of the recommendations
wade by the DPC, yere révcrtod. Some others, though not
promoted on an ad hoc basis, were considered but not
selected for appointment as JAD(E) on regular basis

by the 0OPC, The Tepresentation made in this connection

by one applicant has been rejected, Thys, shortly stated, j’

the grievance in these three applicetions is in respect of,

(1) Non-promotion as JAD(E); and
(13) Non-promotion as JAD(E) coupled vith reversion
from ad hoc apbointmant on that post,
y With this background)ue €an nouv proceed to set out the .

fects of each case and the grisvance raised based on the

as
plezdings/ako the original Tecords produced for our perusal

by the respondents,

3. Chronologically, 0.A.1554/91 is the first gi’
application and raises issyes which are common to the
other two O,As also, The facts of this case can be stated

briefly as under,

3.1 This 0,A, hes been filed by 9 applicants, of uhom
the. applicent No,8 (M.G,S, Nambuthiry) and applicant No,g

(N.K, Bajpai) were given ad hoc appointment as JAD(E) in
November, 198Q)but not selected for regular appointment, while

the other seven spplicants wers not selected,

3.2 The channel of pronotion'ovailablo to the spplicants, -
vho were all Tregulerly appointed DCI0s, is to the rank of
Senior Intelligence Officers ('S10* por short) and thcrcaftcr)
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gs JAD(E). Appointment to the post of SIO (Rs,1100-150C
with speciel pasy of Rs,100 - pre-revised) is governed by
the Intelligerce Burezu (Senior Intelligence Cfficer)

Recruitment Fules, 1686 ('SIC Rules' for short), It

provides for 90% by promotion by the selection method from
DCICs who have E yesrs reculer service end 10% by transfer
on deputation/trensfer, A copy of the rules produced by

v the respondents is kept on reccrd,

| 3.3, Tre Intelligence Bureau (Joint Assistant Diiectore-
'* Executive) fecruitmert fules, 1666 ('JRD(E) Rules' for short)uss

notified on 7.17.1S€6 (Annexure A=1), The schedule tc the

rules indicates the maner of recruitment, The posts cf
JAD(E) are in the pey sccle of Pe,1200-60-1700 (pre-revisad)
and are to be filled up by promotion tco the extent of
33 1/3% and,by transfer end denutction tc the extent of
66 2/3%, Both are by selection, The promction, with which
alone we are nou concerned, is from SIUs with three years
regular service arc is mzde on the recomnendations of the

b § Group'A' Departmental Promotion Committee which is chaired

by the Chairran or = Member of the Union Fublic Servi e

Commissfon ('UPSC' for short)i

3.4 Tre fourth Pry Commission recommended that the
revised pay sczle of the posts of 510 and JRD(E) stould be
Rs,3000~45C0 and this wes eccépted by Government, The
former post hsd also z special pay of Rs,200/- attachad to
it., This created an anomalout situstion., This mcttar wes,
therefore, considered by Covernment and an order was issyed
on 10,11,1G€¢, The respondents have filed a ccpy of this
order es Annexure R-2, extrac*s therefrom are reproduced

i

belouws i
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"The question of removing ancmelies in the revised
sceles of pay and the quantum of Special Psy in

the ranks of Senjor Intelligence Officer, Joint °
Rssistant Director and Assistant Director belonging
to the executive cedre in the Intelligencn_aurcau,
following the implementation of the fourth Central
Pay Commission's recommendations had been under
consideration of Govt., of India for some time as

on account of these anomeliss, promotions to the

above stated éevels of the executive cadre in the
Intelligence &yreay vere held up,

o

2, While the matter is 8till being examined in R
detail by the Anomalies Committee of the Minfstry

of Home Affairs in order to remove the difficulty

in filling up the vacancies in thesr ranks, the
President is pleased to decide as under: ‘

' i)  the posts of SI0 ghall henceforth be redesignated
as JAD and m rged with the X0 grade in the scals
of Ra.3000-100-3500-125-4500, vithout any special
pPey, Accordingly, all the existing incumbents
holding the posts of SIC shall be redesignated
@8 JADs with immediate effect,

" PR
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i1) the combined service of 2 years in the grade
of SI0/JAD would be taken into account for
cligibilitg for promotion to the rank of
Assistant Ofrector,

ooy,

3, These orders take effect from the date of issue®,

e

3.5 With the merger of the S10s yith the JAD(E) cadre,

ool

the next louer feeder category post available for promotion

to the pest of JAD(E) is that of the DCIC. Byt recruitment ¢

e el

rule§ to meke promotions from DCI0 hed yet to be made, Thereaforae,
the respondents filled up 55 posts of JAD(E) by the ad hoc
promotion of DCI0s who had at least 6 years regular service, | h

vide the order dated 24,11,1989 (Annexure A-4) for a period

of one yeer or till the officer concerned retired or till
regular promotion to the grade of JAD(E) was made, whichever
vas eerlier, Only applicents 8 and 9 were promoted by this

order,

3.6 Subsequently, a OPC meeting was held in the UPSC

and on the besis of the recommendations of thit DPC the

respondents issusd thrse orders ss follous on 29.4.1991, wvhich

\9/ is the sterting point of the grievences of the spplicants, -
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(i) By Notification No, 15/C111/689(11) dated
26.4.1951 (Annexure A-6), the President issued en

order regularising the sppointment on the post of
SKD(E) of 31 officers, It is noticed that they had
earlier been given ad hoc promotion by the Anrexure A=4
order dested 12,11.1969 by uhich S5 officers were

given 8d hoc promotion,

(ii) It would sppear thst some persons given such adhoc

promotion had, in the mesanuhile, retired or died,
Excluding them, 17 psrsons uwho were given ad hoc
promotion, were not found fit for regularisetion,
Instead of reverting them, their ad hoc eppoiniment

as JAD(E) were continued by the order No, 16/CIII/E9

(11)/673 dated 29,4.1991 (Annexure A-7} upto 3,10,1991,

The names of epplicants & and © are included in this
orqu.

(iii) By another Order No, 16/CIII1/68(2)/31 datec
29,4,19¢1 (Annexure R-5), 36 other officers uere
promoted to officiate as JAD(E)., This does neot
include the names of the applicants who are senior

to some of those promcted,

The first spplicant, Shri P.K, Sinhs, made a

representation (Annexure A-S) on 6,5.15S1 which has been

rejected by Annexure A dated 21,6,1¢61 of ths third respondent,

Thet letter {s reproduced below:

“Shri P.K, Sinha may please refer tc his represen-
tetion deted 06,5,1991 regerding his promotion to
the rank of JADzExecutiva?. The record indicate
thet he waes duly considorad far promotion to the
renk of JAD(Exscutive) by the DPC held in the
UPSC., However, due to relative lower greding
essigned to him by the OPC on the basis of his
service record, he could not be covered for
promotion within the aveilable vacancies, The
promotion to the rank of JAD(Executiye) is on
the besis of 'Selection' crhteris, Therefore,
the supersession are inherent/inevitable®™,

e e RO e e B o e . ST e AL s,
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3.8 The'second applitant alss made a similar reprée
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tation on 16,5,1559 (AnnOxurq R=10) but the Pleadings ¢o not

disclose as to vhat heppened to that representstion,

3.9 It {s in these circumstances :that the applicants
who have besen given p rmission to fils o joint application,

ta ve filed this O,A, sesking the following main reliefs;

®*In viev of the facts mentionsd in the foregoing

paras, the applicants pray for the following
reliefs: )

(1) To quash the 1mEu?ned order dsted 21st Jyne,
1991 (Annexure'A'); 20th April, 1951 (Annexure
R=5 and A-6) as illegel, arbitrary and L
violative of the Fundamenta] Rights of the '
applicants guaranteed urder Articles 14,16 and
21 of the Constitution of India;
(ii) Consequent to relief at (i) above direct
the respondents to hold a reviey 6PC vherein
year-uise psnels should be prepered and only
those coming within the consideretion 2gne
of those respective years should be considared
and promoted with retrospective effect along
with all consequential benefits accruing from
the same &snd also peyment of difference of Pay
end ellovances with 18% interest till the dote
of realisetion,,.®
4, R reply has been filed on 26,10,1991, which hss
been verified by 7,5, Negi, Assistant Director in the T
Intelligence Buresu, Though Mrs Raj Kumsri Chopre entered
8ppearence for the second respondent, the Chairmen, Union
Public Service Commission, on 30,10,1991 end was given four
vesks to file a reply, no reply has bean filad by this
respondent, Instead, on 17.12,1991, Shri Jog Singh, learned
counsel for the rsspondents 1 and 3, prayed thet the counter

already filed may be trested as the reply of Respondent No.2.0180f
5, The respondents have stated that conseguent upon ?
the mrger of the post of SI0 with that of JAD(E) by the i
Annexure R-2 order dated 10.11.1969, it becams necessary to
Prame rules for ths promoticn to the post of JAD(E) from the

post of OCIO, the {mmediately next junior level ipost in the

o - o v« .

hiererchy, As the process of finalisetion of such rules vas

5
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likely to take time, sd hoc promotions were made in November,
4c89 to the post of JAD(E) vide the Annexure A-4 order,
These promoticns were strictly based on senjority subject to

rejection of the unfit, which is the criterie to be adopted
in &d hoc promotion, |

6. Draft recruitment rules providing for the prohotion of
DCICs & JAD(E) were prepared in the Intelligence Buresu and,
cfter cbteining the approvzl of the Finistry of Home Affairs
end the Ministry of Fersonnel, they uere sent to the UPSC on
15th June, 19¢0, Therefore, & proposel was sent to the UPSC |
on 13,¢.60 (and not on 13,5,51 es strted in the reply, vhich is
a mistake) to consider promotion of DCIC as JAD(E). There were
54 regular vacancies in 1589 and 1€ vacancies in 19¢0, i,e,

70 vocancies in ell,of which 54 had to be filled by general
candidctes ancd the remainino 16 were reserved for SC/ST, The
Intelligence Bureau had furnished to the UPSC relevant
information sbout the status of the recruitment rules, as
mentioned above, the senjority list of the OCICOs as also
particulars of the persons eligible for consideration for
prerction hett zoeinst the 54 vacancie:s ¢f 1989 znd the 16
vacencies of 1600, The meeting of the OFC wes held in the
UPSC on 11th &nd 12t+ Merch, 1591, he = result of the
recommendations mace by this DPC based on the selection method

Oriiers
of pxomotlon)the Rnnexuyre A-S5 and A-6/uere issued, The

of ficers eppointed on an ed hoc basis but who were not regulerised

by the DPC - of whor. only 17 remairmed for consideretion
including epplicents B and 9, the rest havirg already died

or retired - were, however, allowed to ccntinue on ad hoc
basis upto 3,10,1991 by the Annexure A-7 order, Efforts wvere

elso made simulteneously to s end them on deputation to other

|
|
J
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"Ofgénliatibns ai'jﬁd(t) s is clear from the circular ™

letter dated 1,591 issusd to them (Annexurs A-8). The

regularisation/promotion wes on the besis of selection,

This necessarily meant choosing the best out of those in

the zone of considerstion by giving priority to those who

have besen graded 'Outetanding', followed by those who uwere

graded as "Very Good® belou uhom alone those who graded

'Good! wers pPlaced, It is in this process that the applicants
and A=§

had to be left out of the Annexyre A-5/ by which some of

their juniors have been promoted/regularised,

7. In the circumetances, the respondents contended thst

this applicetion is without any merit and is to be rejpcted,

8, We cen ncu consider the seccnd cese, O.A, No,1047/92,

This is & sequel to the first C.A. 1554/92, As men&oned

in pers 3,6(ii) ebove, the ad hoc appointment of 17 persons
was continued on ad hoc basis ss JAD(E) ti11 3,10,1991
(Annexure R=S in this C.ehe). The Intelligence Buresau hed sent

@ proposal for further extension of the ad hoc appointrent by

three months ending 3,1.,1992, This was approvad by Governmens

on 23,12,1991, The extension wzs - needed only for 11 officers,

out of the 17 officars mentioned in the Annexure A-S order,
as the others had retired or uvere sent con derutetion to other
organiaation. The order extending the ad hoc appointment uptc

3.1.1992-1n respect of 17 officers wss issued on 17.1,1592
(Annexure A-7),

S, In the meanuhile, proposal for filling up 25 fresh
vacencies of JAD(E) arising in 1591 was sent tc the UPSC and

the UPSC uaa'ftquestod to hold the OPC for this purpose, That

meeting, however, took plaagonly in July, 1992, In the

fa
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(1.8.)

4 circunstances, Intellicence Bureeu/sent & proposal for further
continuance of the adhoc eppointment beyond 3,1.1982, This
was not spproved by the Mirpistry of Home Affairs, Hence, nire
perscns, who alone remained on adhcc eppointment, were reverted
by the impugned Annexure A order ho, 16/C-111/65(11)945 dsted

27.2,1¢c2 fssued by the third respordent which reads as
follows:

®Reference Crder No,16/C-111/69(11°-207 dated
17.1.19¢2 conveying approval of F.H,A, for
extension of zd-hcc promotion of DCICs e&s
20A(Exacutive) upto 3,1.15¢2,

\ 7. The F,",A, vide thei r D,0. Nc.475/92-F1
i dzted 24,2,1992 hazve not zgreed tc the further
extercion cf continued ad-hoc promotion as JAD
\ (Executive) in respect of the fcllouing officers,
As such, these of ficers will stand reverted es
OCIC with effect from 04,C01,19¢2:¢

S/Shri
Remevter Sharma, SIB Shillong,
M.F. Jhe, 1.B, HCrs,
Kailesh kei, 1.B. Hqgrs,
N.K, Bajpei, SIB Luckncu,
G.F. Nigem, 1.B. Hqgrs,
Rar. Chardra Jha, SIB Petna,
Hen. Bahadur fai, SIB Dibrugarh,
N.K. Kskker, 1.8, Hqrs,
J.N. Fehrotra, SIB Lucknou®™,

VM gM U S UGN -

’ 10. Three perscns utc have been reverted by the Anrexure=AR
order teve filec this (,A. challenging t'.eir reversion, They

have clzimed the following reliefs:

®(i) To declare the impugned order tresting
the epplicent reverted tc the post of
OCIC:s vith retrospective effect from
4.1,1997 as illegel, arbitrary, melafide
anc, therefcre, non-est ir the eyes of lau,

CR IN THE ALTERNATIVE
Gguach and set aside the s=me being contrary
tec lew, violastive of the laid down rules
end reguls tions and, therefore, vicletive
of the Fundamental Rights of the applicants
gueranteed under Articles 14, 16 and 21 jof
the Constitution of India and for this
purpose direct the respondents to produce
before the Honcurable Tribunel for their
Judicial disection all the relevant records
including ACRs, OPC proceedings pertaining
to the rank of DCl0s, JADs ond SI0s, in yhich
m/ the applicants figure™,
v




™

> «10- | h

11, ATeply hes been filed by the respordents denylqs

that any relief is due, 1t is stat ed that the approval of
the competent authority to continue the adhoc appointment

of 17 pereones upto 3,10,1991 had been obtained in the first
instance (Annexure A-5) when they ware not regularised by

the lest OPC, ThoE:foro, further extension was given to

11 @ rsons, who alome reesived it,upto 3,1.1952 (Anrexure A-7),
A proposal was sent on 2,1.1992 by the third respordent,
requesting the Ministry of Home Affairs, first respondent,

to continue the ad hoc appointment for some more time as the
second OPC was yet to meet, This proposal wes turned doun ‘
by the Ministry and, therefore, the impugned order Annexure-A
dated 27,3,1992 wes issuyed whict hes besn reproduced in

pare 9 sbove, It is clear that the reversions have bsen
ma?o from 4,1,1592, The respondents state thaet, nevertheless,
this does not amount to retrospective reversion, es slleged,
because, the concerned officials were informed es early as on
20,1,1992 about this possibility of reversion, if the Ministry
did not accept the I.B's proposal for extension,

12, When the C,A, came up for admission on 20,4.,1992, an !
interim order was issued directing thzt the impugned Annexure #
order dated 27,3,1992 shall remain stayed for 14 days and

this fnted m order hes since been renewed from time to time,
13, Thus, in this 0O,A,, the grievance is egai nst the
reversion from the edhoc post of JAD(E) held by the
applicert s,

14, Vs can now consider the third case, i,e, 0.A.2192/92

where the grieyance arose sfter a second lot of persons were

-promotod as JAD(E) on a reguler besis on 20,8,1952,

15, A requisition was sent by the 1.8, to the UPSC on
4,10,1991 for recruitment to 25 vecancies of the ysaer 91-92,

iy
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A DPC wes held in the UPSC end a Qacond selection wes’
held., In thet selection, the cases of all those who were
not selected earlier es alsc cthers who came in the zone
of consideration for the first time were corsidered, Ln
the recommendstions of this DFC, the impugned Annexure A
order dated 20,8,1992 was pessed promoting 24 DCIOs on

en officiating besis to the renk of JAD(E). The promotees
include three persone (Keilash Rai, Rameshwer Sherma end
M.M. Jha) who were not selected by the first DPC snd whose
adhoc sppointments were continued upto 3,1.1662, The other

persons whose adhoc appointments vere continued on an adhcc

basis upto 3,1.,1992 were not regularised and were revertesc (An-A7),

One anut her,
[of them - N.K, Kakkar.and/G.F., Jhe, have joined in the

present application and impugred the Annexure A order as

they have not besn selected,

16, This applicztion hes been filed on the focllowing

importent grounds:

(e) The first epplicant is 8 very senjor officer

) —

end hes be:'n continuously officizting es JAU(E)
without interrupticn from 21,11,1989,

(b) The initial adhoc eppointment wzs mede in
Novembe r, 1989 when rules for recruitment to
the post of JAD(E) had not been finalised, that
position still continues end, therefors, there
was no occesion to disturb the adhoc appointments
made or to procsed with the regular appointment

in the absence of rules,

(c) The entire process of regulsr secruitment

ending with the impugned Annexure-AR order is

UH/, irregular,

nam sty
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17, The respondents have filed 3 Teply contesting the f
claims’madu by the spplicents, It is stet ed that on the j
request of the fhird respondent to fill up 25 vacancies, the é
UPSC had convened g meeting of the DPC uwhich was held on 5
37,1992 in respect of the vacencies which arose in 1991,
The recruitment rules for promoting DCIO to the rank of SIC
have been approved by the Home Pinistry and the Pinistry of
Personne;;fs eswalting the approval of the UPSC. 1n the

circumstances, the DPC yas conducted in terms of the

Department of Personnel end Training CM Ng, 38021/5 /8s-Estt, *

AN g S -1

(B) dated 9.7.1985/ The process of selection will necessarily
involve supersession {if the aepplicants are adjudged to be

inferior to others who gre found to be more meritorious,

18, When these ceses came up for final re aring, Shri
B.B. Raval, the learned counsel for the applicants, spent a

little time on what he ccnsidered to be an important background

for appreciating the griewence of the applicants in these cases,
This has been made a part of the pleadings, He gave 8 N
comprehensive history of the Intélligence Bureau

with particular reference to management

and recruitment policies. In subst:nce, he contended thet

the leadershiq of the I.B, has fallen into entirely urong

hands, vi7., officers of the Indian Police Service who v ers

not equipped to hold any responsible post in the I,.B, Havi@q

control of the decision making levels fn the Home Finistry,

" these of ficers of the IPS have meneged to find for themselves

and their brethren in other Central Police Organisationg ssfe
positions in the 1,8,, after havidg Tun suwsy from their parent
organisation to escape onerous responsibilities which they

would have had to shoulder, He submitted thet the recruitment

(Y
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rules uere sc designed as tc aluays keep the direct

recruits tc the IB - f{,e, those who were born in the 1B
itself &and can be considered toc be 'sons of =6fl'%in
subordinate positions and ausy from the segt cf pow*: Ty

and suthority, It is for this purpose that & strenge rule
vas designed whereunder e diiect r-cruit OCIO hesl to vork
for 8 yezrs to become a SIC and then fcr three yezrs to
become a JAD and then for 2 years to beccme an Rsst, Directa
(AD) while all these three higher posts carry ths sanme pay
scels, As against/::is;inisterial st+ff equated to the rgnk
of OCIC get directly proroted as AD, Thus, the suthorities

have sought to drive a wedge between such direct recruitysnd

Finisteris] stzff of the 18,

10, In the light of these submissicns, the learned
counsel for the applicanis was zsked to clerify uhether the
pcrsons who have been promoted as JAD(E) zs & result of the
reccrmendetions given by the DPC on tuo dif ferent ccrasions -
the subject metter of C.A 1554/91 ang C,A,2152/¢7 = erz' .
officers uho are not direct recruits like the apslicant;j::{'
merbers of the IPS or other Central fouijce Lrganisctiouns or
members of the Ministerial steff of the 18, in regard to

8ll of uhom a gereral grievance has beeri voiced by him that
they are out to run doun the direct recruits, The learned
counsel for the applicants clerified thzt such ic not the
cese, In gl) these applications, the applicants ss wvell as
the persons selected by the DPC and appointed by Government

8s reguler JAD(E) belong to the same category of direct
raecruits i,e, they belong to the\same epocics;as the learned

counsel for the gpplicants put {t,
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20, In this vieu of the mstter, ws find that the
preliminery background given by the learned counssl for

the applicants complaining of unnecessary domination of

the 1.8, by the IPS officers has no direct relevance for

8 proper decisioﬁ of thess aphlications.' For, the challenge
in 0.A.1554/91 and 0.A,2192/92 is to the selection of
certain persons in preference tc the claims of the spplicents
therein and the challenge in C.A.1047/92 1s to the retro-

spective reversion of adhoc appointess, when they were not |

selected as JAD, ' ‘

21, To facilitate decision, both the counsel have
8180 filed written notes of arguments with the citation of

suthorities relied upon, These are kept with OA 1554/91,

22, The applicents has challenged the selection and
reversion on s number of importsnt grounds which are

referred to belout

(i) A fundesmental objection to the holding

of the OPC mesting is that two wain Y

prersquisites uere missing, Firstly,

there wvas no recruitment rule as to hou
promotion should be mede from DCIC to

JRD(E), SoEondJy, 8 finel seniority list

of DCIC wes not zvailable or published,

In the absence of thess two vitasl ingredients,
8 OPC for reguler appointment could not have
been held st all,

(11) The vacancies in the cedre of JAD(E) belong
to at leest two years 1969/1990 in so far se
0.,A.1554/91 is concerned, 1,8, 54 vacancies
of 1589 and 16 of 1990, In the circumstances,

e, R RN e
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(iii)

(iv)

Y

the DPC should have taken the zone of ccnsicerstions
separetely for filling up the 54 vecancies of

1680 and the 16 vacanciss of 19¢0. Cn the contrery,
all the vecancies hsve been bunched together with
thé result thet & larger zone of consideraticn wes
taken into acccunt which has adversely affacted the
applicants)inasmuch as their nonecelection on merit
was directly due tc the inclusion in the panel of

a number of junivis who would hzve beer outsice

tte zone of consideration if the G4 vecancies of

16eC had slone been considered separstely,

In the uritten zrgument, it is submitted thst
even the 54 veczncies of BS did rot arise in thet

year, Thegse had «risen in the eczrlier years as
%

fcllouws:
1CE3 - 3
16E4 - 4
1C€5 - 3
1666 - 5
1987 - 14
1686 - £
1589 - 20

Tet:, = 54

Therefore, the CPC should have be=n held for

these vacancies separately for each yesar,

Admittedly, rules have not besn finalised for
promotion from OCIO to JAD(E), Such being the
cese, the respondents had nc right to gc in

for regulerisation of gdhoc sppointees or selection

for regular appointment,
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»‘y) In any case, thoy had no outhority to adopt
o thu ulactionv nathod for the purpose of >
promotion, It is ccntended that as no rules
existed, seniority ausjact tc fitness alone

should hsve besn sdopted for promotion,

(vi) The respondsnts have continued some of the
spplicants on an ad hoc besis for zbas t two
years, That gives them s vested right to be

regule rised in preference to others,

(vii) The persons sought to be reverted hev'.experience ,

{/
and heve been graded 'Good' - which is the bench &

martk for selection - snd they uvere also proposed
for deputet ion to other orgenis ations as JRDs,
Tﬁgr.foro, they ought not to bs resverted,

(viii) The reversion cennot be mede with retrosp ctive

effect, It is illegel on that single ground,

23, On the contrary, the respondents contend that adhcc

sppointment as OCIO as JAD(E) wes resorted to when the cadwe

of SIC got merged with JAD(E). There vac e regular_senioritz

1ist of the DCID dated 18,5.1969 exhibited as Annexure A-2
in 0.,A.1554/91, As the revised recruitment rule..rugulating
promotion of DCIO directly es JAD(E) wes not ready, adhcc
sppointment ves mede, The draeft rules were then finalised
by the Home Ministry and Ministry of Personnel and sent cn
15.6,1990 to the UPSC for concurrence, Tterefore, there

vas sufficient guidance in the draft rules to enable reguler

promotions to be made, Hence, regulsr promotions were made

§n two lots - one by the issue of the two orders dated

29.4.91 (Annexure A-S and Annexure A-B in O.A. 1554/91)

and egain by the order dated 20,8,1952 (Annexure A in

C.A, 2192/52). Those. who could not be regularised, had

to be revarted ss they had no right to continue on the posts
of JAD(E). Honco, the respondents cont end that all the
thres O.,A.s are liabls to be dismissed,

B e b ek P ie sy
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24, Ve have carsfully considered these rival contentions
and also perused the pleadings in the three C.As a3 also the
original records thzt the respondants produced for cur

inspection, and the gist of written arguments filed by both

the parties,

25, The crux of the applicants® case in the three DAs
lies in three important contentions which go to the root of
the matter, Firstly, there were no rules governing the
promction of DCIC as JARD(E) and, therefors, regulsr selection
or regularisstion of sdhoc appointments should not have b;en
made, 3Jecondly, even if regular sppointment had to be made,
it stould have been only on the criterion of seniority subject
to fitnese in the ebsence of recruitment rules and the
criterionof selsction could not have bean adopted at all,
Thircly, the proceedings of the first DPC held cn 11,3,9% &nd
12,3.61 are jllegal becesuse they suffer from the vice of
clubbing a1 vacancies and conside:ing eppointrments to them
without sepzrating the vacencies yearuise znd considering the
cleims cof only the eligible persons wvho zre in the 2cne of

considerstion for those yearwise vecencies, UWe can first

consicer these objections,

26, The learned counsel for the epplicent has cited a
number of suthorities in support of the contentions raised in
the (,As and the arguments advanced by him, But, he hes
failed to produce any suttority to suprort the first two

contentions mentioned in para 25 supre, Where rules of

eppcintment/promotion are not eveilable, nothing prevents Govt,

from making regular eppointments and determining what criterjon

-i.,e, aenibrity or selection - should be followed for
regulating promotioﬁs. This position seems to be well estab-
lished by the Supreme Court's judgement in Remesh Presad Vs,
State of Bihar (AIR 1978 SC 327)., Thzt was & cass whsre the

\ e e+ e+ .
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Bihar Stete Electricity Board created e temporery Telecommy-
nication Division ot Patna and @ temporary post of Exscutive
Engineer (Telecommunica tion), There were no recrui tment

rules governing afbointment to this.post. The sppointment

appellant)
of Ramesh Prasaqluaa made on the recommendation of the Boards

Expert Selection Committee, Thereupon, the respondents 3 to
28 before the Supreme Court challenged the promotion on the
ground of malafide and irregular supersession of their claims,
though they yere Qonior to Ramesh Prassd, The matter wes
decided against the appellant in thes Migh Court, On appeal to
the Supreme Court, the appointment of Ramesh Prasad was upheld

and the following observations vers made,

®Regerding the observation of the High Court that in
the absence of rules leying down qualificetions
for sppointment and promotion to the post of Executive
Engineer (Telacommunlcationg, respondsnts 3 to 38
could not be excluded from considerstion for appoint-
ment to that post, we would like to say that though it
cannot be gainsaid that before initiation of the
proposal for creetion of post of Executive Enginesr
(Tellcommunication), respondents 1 and 2 had not
framed any ryles prescribing quelifietions for that
post, it cannot be overlooked that it is not obli-
gatory to meke rules of recruitment etc, before o
service is constituted or e post is created or filled
up. As is usll known, the process of rule-making is
8 protracted end complicated one involving consul-
tation with various suthiorities and compliance with
manifold formalities, It cannot 8lso be disputed thct

exigencies of administration at times require immediote

creation of service or posts and any procrastinetion
in that behalf cannot but prove detrimentel to the

proper and efficient functioning of public departme nts,

In such like situstions, the suthorities concerned
would have the power to appoint or terminete admini.-
strative personnel under the general power of edminie-
stration vested in them as observed by this Court in
B.N, Nagarajan v, State of Mysore, (1966) 3 SCR 682,
It follous, therefore, that in the csbsence of rules,
Qualifim tions for post can validly be leid down in
the self same executive order creating the gervice or

post and filling it up according to those qualifications®
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4 Ue zre, therefore, of the uisuv that the respondents were
only within their rights in procedding to mgks reguler appoint-
ments to the post of JAD(E) either by considering the cesesof
the sdhoc appointees fcr regulariszstion c: considejing the
cleims of other DCICs and stipuleting that the promotion would

be made on the basis of selscticn,

27, That apart, there zre tuo other circumstcnces to
justify the holding cof the OFC meetings to make regular
slections and for the sdopticn cf the selection method - and

\ not seniority-cum-fitnesc test - for r=qulcr appointment,

(i) Firstly, the respondents houe draun our
attention to L,F, No,2803€/6/67-Estt,(0) dated
30,3,166€ cf the Departnent c¢f Fersonrel znd
Treinine (Rnrexute R=1 in (LA, 1554/21) which
was issued to irpress upcn the zuthorities not
to resort tu ocd hoc zppcintments if it could be
avcided, fdverting to the prectice of effecting
ad hoc promoticns on the aground that recruitment

4 rules are not aveilable, thiz CF states as

follous:

®"Adhicc appointrenis are freguently
rescrted tc on the crounds thst
Recruitment Rules for the post ere in
the process of being framed, In this
Dejict'ment's (M, hc,35021/5/63-Estt,(B)
dated Sth July, 10€5, ell FMinistries/
. Derartrents heve bern advised that if

[ (5ic) there/cverriding ccrpulsions for fiilinrg
any Group'AR' ¢r Group'B' post in the
absence of hecruitment Rules, then they may
make 8 reference tc the Union Fublic
Service Commission(UPSC) for decidin,
the mode of recruitment to that post,
Further action to fill the post may be
teken according toc the advice tendered
by the UPSC. All such eppointments will
be trezted es reguler appointments®,
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This 0.M, hes not been challenged, Respondents
: . R 0 . 1" '
contend - and rightly too - that their actions

uere in pursuance of this 0,.M,

(i1) Secondly, the dscision to adopt the selection
method is justified on a prion considerstions .
for, the promotion from the grade of SI10 . yhich
i3 a post superfor to DCIO - ¢o JAD(E) wes on the
basis of eelection gs provided in the JAD
Recruitment Rules (Annexure R-11n0A155409). The feeder

cetegory has now become the 8till lower post of
oC1ag, Therefore, the promotion from DCID tc JAD(E{
cannot but  be on the basis of selection, The
same conclusion can be reachsd from another angle,

So long es the post of SICs were not merged with §

s R

the JAD(E) cadre in 1589, the DCIDs were entitled
to be promoted only to the poét of S10s as provided %
in the Intelligence Bureau (Senjor Intelligence

Crficer) Recruitment Rules, 1586. The posat of f

SI0 vas & selsction post for DCIDs with 8 ysars ;

v

reguler service and the case of promotion is to ba®
scresned by the Group'A' DFC. Therefore, if selection
was the appropriete method for promotiun to the

post of SIC, which, admittedly, wss ths only feeder

i N A5 A B T

category post for promotion es JRO(E), then, it is
clear that when DCIDs aere to be considered for
promotion to the post of JAD, selection alone has

to be the only method of promotion,

28, Thersfore, we do not find eny merit in the first
tuo grounds urged by the learned counsel of the applicant,

a8 stated in pars 25 supra,

29, We can teke for consideration the third ground based
on bunching of vacancies of different yeers for joint
consideration without considering the yearuise vacancies |

‘J/ separgtely, In this connaction, the learnsd counsel for the i
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es drewn our attention to the consolicsted instauctins |
tment @f Persconnel in the C,F, dated 10,4, 19€C

3 in B.,A, 1554/91) - Pert IV dezls with "pro-
observed by DPC", Fera 6,4.1 of that pert
Prepsration of yesruwise panels by the OFC where

t met for e number of years™ end is zs follous:

®6.4,1., Where for reasons be(ond control, the DPC

could nct be lield in an yeer

vac
fir
fol

(1)

(i1

(iii

It is zllege
beczuse the

thcugg acmit

8), Even thouch the
ancies arose during thet year (o1 yezrs), the
st DPC that meets therezfter shculd fcllow the
lowing proceduress

Determine the actual number cf regular vecercies
thet arose in each of the previcu: yewr(s)
immedietely preceding end the actuzl numbe: cf
regular vecencies propesed to be “illcd in tte
curient yezr separately,

) Consider in respect cof each of the yecrs those
officers only uho would be within the field of
chcice with reference to the vecanciec of ezch
yeer starting with the esrlject ye:r cnuwards,

) Prepzre a select 1ist by placing the s=lect ljst
cf the earlier year zbove the cre fo1 the next
yeer and so on®,

d that this principle has been grossly vicleatecd

UPSC has considered the 70 vacercies, together,

tedly}Sd vacencies arose in 19€C zrnc 1€ i~ wel,

30, Further, in the uritten amenent, it jis zlsc

steted that

erisen in 16

1883
1G€E 4
1665
168¢€
1587
196€
1869

€ven 54 vacencies of JAO(E)/AD stzte. *( heye

€9, had, in fact, ariser as follous:

- 3 Vacancies
- 4 L]
- 3 "
- 5 "
- 14 »
- 5 =
- - 20 "
ST ——————
Toteal - 54 "

Therefore, the OPC should heve ccnsidered the vzcencies

\ﬁ of each yeg:

separstely fn esccordance with the dove

instructions,
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31,  \s have perussd the records in File No,2/from
(G)/89(4) dealing with the OPC for promotion to the rmk

of JAD(E) in the IB. It may be mntioned here thst

the les ned counsel had serious objectiom to our looking
{nto the revised draft ruhs for recruitment/promotion to
the rank of JAD(E), as his view is that draft rules havs

no m aning and carry no lsgal authority, Be that as it
may, we consider the dragft rules to be relsvant, as will

be shoun presently, A perusal of this file discloses

the follouing importent fgcts: {,

1
(i) The Intslligence Bureau (Senior Intelligence

Officers) Recruitment Rules, 1986 provides
thetooX of the post of SID is to e filled
by DCIO by selection,

(11) The merger of posts of 510s in the c.dre,
of Joint Assistant Director was dore on
10,11.1989 (Annexure R=2 in OA 1554/¢1)
with the approval of the FMinjstriss of *
Fire nce and Home and the Department of

Perscnnel,

(114) Conseguently, s propossl to smend the
Intelligence Bureau (Joint Assistant
Director) Recruitment Rules, 1986 was
sent to the UPSC on 15,6,1990 explaining
the background for the amendment, The
draft smendments provide for 75% promotion
to the pest of JAD(E) by promotion of
DCIC with 8 years ssrvice on the basis

of sele étion.

ar
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(iv)

(v)

(vi)

9

The letter slso indicated that a propossl

tc repeal the recruitment rules for the
erstuhile posts of SIC had been sent to

the UPSC on 22,5,80,0n the spproval of tret
propesal, the Intelligence Bureay (Senicr
Intelligence Officer) Recrujtment Rules, 1986
was repesled by the notification 19,10,00 of
the Ministry of Home Affairs with immedi cte

effect,

AR request to hold 2 DPC for reguler appointment

cf DCICs as JAD(E) wzs sent to the UPSC on
15.9.50. It wes ststed that draft ryles
approved by Miristry of Home Affsirs and
Oepartment of Personnel hzve becn sent to the
UPSC and ere pending with them, Thies letter
indicated thst there uere 54 vacancies of 19€9

and 16 vacancies of 1990, This was computed

by ellocsting 75% of the 142 postsinthe revised JRO

cadre tc the promction guots, Tuo separste
eligibility lists fcr 1989 and 1990 vacancies
end 2 serjority list of DCICs conteinirg 117

nemes uere enclosed,

The DFC met on 11.3,91 end 12,3.91 and
consicered the question cf filling up 70
vacencies for the year 1990-91 gnd recommended
112 considered

& panel of 6¢ names out .Of'/as one post reserved
for scheduled caste had to be left vacant

due to non-evailability of auitable SC/ST., The
officers wers graded 'Outstending*, 'Very Good!
'Good’and'Unfit! 1In the Panel, the arrangement
is Outstanding followed by Very Good end Good,
meinteining the inter se Sseniority in each

category,

i e A I b S 5l e
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32, It can thus be seen that as on 19.11.1§89, the
pest of SIO ceesed to sxist as the fesder cetsgory postd
for promotion to the rank of JAD(E), Ir thorpoat of SICS
had continued without being merged in the cadre of JAD, o
claim could have been made by the S10s that a number of
pos te in the JAD(E) were vecant from 1983 onwards, 83 |
alleged in the uritten note of ‘the applicants, and they
could have staked their claim for promotion in the respective :

yesrs. If they failed in their efforts, they could have filed i

sn applicetion before this Tribunal for s suiteble direction

to the respordents. That {s not the situation nou, For,in Nov,,
1989, the posts of SICs ceased to exist and, therefom, the ‘
DCI0s elsc cessed to be s fesder cstegory post for promotion {;
the pe t of SIC, This was formalised by the repeal of the

SIC Recruitment Rules w,e.f, 19,10.1920, The OCIOs were then
not legally recognised us 8 feeder cstegory post for promotion
to JAD. The vecancies of JAD(E) which existed in Nov,, 1989 had
to be filled up, In the above circum tances, ed hoc promotion
ves resorted to in the first instance in Nov,, 1985 by consi-

dering the claims of all the DCI0s on the basis of senjority

subject to fitness,
33. The drsft rules providing for promotion of DCIOs as

JAD({E) ss spproved by the Ministry of Home Affairs and the
Ministry of Personnel - 1.0.‘tuo of the three agenciss involved-
uere availeble in June, 1590, They vere then sent tc the UPSC
por its ccncurrence, Thus, it could be held that a tentative
decision had been teken by Government in June, 1¢90, subject to

concurrence of the UPSC, that recruitment to the post of JAD

e

should be done in the manner indiceted in the draft rules, It
is only on the basis of these draft rules that the DCI0s could
gst for thé first time, if at sll, 3 right to be consid sred for
promotion‘dirnctly to the post of JAD(E)., 1In other words, the ﬂ
existence of vacencies in 41989 - or from 1983 to 1969 in the

;-ﬁfff F-4-- -~ anintad out in the npplicante' written note
even if it is correct- vill not give eny rigi. iC the 0C10s
to be considered for thoss vecancies in those yssrs, for the
simple reason that they vere not eligibls to be considered
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thoss wcencies in those yezrs, ®r, in those ymrs,the dAD Rec ruitment Rules

“  in OA 1554/91)
(Annexure A-1/ vere in force which provided for promotion

tc these posts from the grade of SI0s andthattoo tc the extent
of 33 173% only, DCICs uere not in the picture at all for

promotion to the posts of JAD(E) uptc June, 1660 - i:;?hupto
the date the DPC was held for the first time on 11,3.19S1 and

12.3.1961 taking cognizance of all the eforessid chenges,

34, The DFC proceedings of 11,3.91 end 12,3,91 shou
that the member of the UPSC who presjided over the DPC
meeting eccepted that 75% of the posts in the JAD cadre
should be filled by promotion of DCI0s with 8 years regular
service on the basis of the selection me thod, all of which
ere the provisions cf the dreft amendments tc the JAD
Recruitment Ruyles, It is only when the UPSC implisdly
concurred in these propcsels on 11,3,91 and 12,3.91 that
the DCICs can be cocnsidered to have become eligible for
consideretion for promction es JAO(E). All the 70 vecancies
had occur'ec well before that date, Therwxfcre, no imprepriety
sz committed either by the UPSC cr by the DPC in ccnsidering
the claims of the eligible peyscns/of ficers for filling up

"1 these 70 veccncies, It uas nct necessary for the UFSC
¢~ the OPC toc ccnsider the claims for ptomotions in tuo
compertments, i,e, for 54 vecencies of the yesr 1969 in the
rirst instsnce and for 16 vecancies of 19¢0 subsequentlx)cn
the besis of two different eligibiiity lists of cf ficers uwto
fgll in the zone cf ccnsideretion, Therefore, we find that
the selection mzde by the DFC uhich met in March, 1661 dces
not suffer from the vice of bunchinc becewse the DCICs hzving

/
ecquired & right for consideration only in March, 1961 cannot

steke & claim to ymeruwise vecancies which arose long Bifoxo
thet date, The auttorities relied upon-by the learned
counsel for the applicants are being considered later, but it
res to be straightawsy steted that he has not cited any o=
suthority which squarely spplies to the situation in which
the impugned orders were passed in G.A.1554/91, which is the

basic cese in this bunch of applicetiors, It is, no doubt,
unfortunste that e brief note as to the applicability of the

e g
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rules in the sbove circumstances has not bisan left eithew by

i

the member of the UPSC who presided over ths DPC or by the

OPC itself, If a note had been recorded, it would not hsve

besn necessary to draw the above infsrences from the conduct %
of vsrious parties to the OPC, Houever, ft is clear thit)if

the action taken by the UPSC or the OPC, cen be justified on

the grounds mentioned by us, ths sbsence of any written
observations by either the member of the UPSC or the DPC is not

of any consecuences,

35, The learned counsel for the applicants had serious /
|

doubts sbout the legality of restricting the zone of consi- (

derstion to only 144 persons, even if the 70 vacancies were

’on the basis of

taken into account without segregation, i.e,
the formuls 2x ¢ 4, He pointed out that this is contrary to
the Annexure R-3 instructions in B0.R,.15°4/91, which require

that the number of persons to be considered should be three

times the nurber of vacancies, if the vecencies sre four or
more, A plea of this nature can be raisec only by the persons ﬁ
who have been sexcluded from the zone of considerstion by |
determining it as 2x ¢+ 4, where 'x' is the number of vacanciés };
Oxc-odigz7‘.7hat apart, the learned counsel for the applicants
submitted that the zone of conéidoration (i,e. 2x +4) ta s been

correctly determined cn the basis of the modified instructions |

{n D.C,P.T, G.M, No, 22011/1/90-Estt,.(D) dated 12,10,90 kept on-
file,

36, = Thet takes us tc the next importent issus regarding
reversion of the DCI0s who were appointed on ad hoc basis as
JAD(E) but hsve not been r sgularised as Jﬂb(E) s by the DPC,
The plea of the spplicants in O.A.1ﬁ47/92 who are sggrie ved on
this scors is that they should be regularissd becsws e they

VL// have already held the post for abcut two ysars on sn ad hoc




(02

-  e27- 45:f17

SLRRETRTII L

. basis, Vs do not find any merit in this contention, The

officers wers appointed in November, 1989 only on an ad hoc

and ssniority-cum=fitness b-sis,as the recruitment rule io
govern their promotion had not been finalised., The draft
recruitment rule, which has been approved by the Home Ministry
and ths ﬂinlatry of Personnel and has received the implied
spproval of the UPSC)provides for selection, Therefore, ths
sbove promotion cannot confer any right on the appointees for
regulerisation, unless they are selected by the DPC, Othervise,
it will be highly discriminatory,becsuse ,more meritorious mrsons,
vho might be their juniors, but would have stolen a warch over
them if & proper selection had been held, would be denied their

legitimate dus,

37, The principle of regularisation merely on the langth

of ad hoc service cannot sxtend tc a8 promotion post, That
principle has velidity for pests tc which appointment is made
by direct recruitment and hence, an ad hoc appointea,uorkhv

fcr a long éoriod agaimt a vecancy to be filled by direct
recruitment, can claim regulerisation, But sven in such a case,
he hes to satisfy all the conditions of recruitment, That
principle cannot spply where thes post is to be filled up by
promotien after considering the claims of all per sons who sre

in the zone of c0n$idarntion.

38- However, a perusel of the record (File No,2/Prom(G)/89
(4)) shous that there sre some special featurss sbout tte
circumstances in which the order of reversion has been paseed)

¢ wvhich require consideration,

39, The bench mark for selection bi the DPC inlaccordanco
with pars 6,3.1 of Annexure A-3, guidelines in OA 1554/91, is
only "Goed®, File No, 2/Prom(G)/89-(4) relsting to the

OPC was also seen by us, For the first” selection held
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in Parch, 1991, there uere 70 vacancies, of which only

\L"

54 vecancies vers to be filled by the genaral candidatns like

the applicants in the O.,As, The DPC of March, 1951 recommended

‘69 names on merits after considering 112 persons, including

the cases of al] ths ad hoc appointess and others who fell in

the zone of consideration end vere eligible, leaving one place
for a Scheduled Caste candidate, These 69 names inclyuded 54
general candidates, of whom one vas sdjudged to be outstanding
end 52 persons were adjudged to be 'Very Good', Thus, 53 persons
vere already better in merit than persons adjudged to be 'Good’,

wvhatever be their inter-se seniority, These included 21 out‘/'

of the 47 general cendidetes who had besn given ad hoc app014¢

ment by the Annexure A-4 order (O 1554/%1) &nd the remaining
32 vere only OCICs, junior to the epplicents, The remaining
one place i,e, S4th vecancy, was filled up by the seniormrost
ad hoc appointee who was orsded 'Good! (viz,, I.T. Panuale ),
The DPC also included e tuo persore, Herish Ch, Joshi and
Mahendra P, Singh, belonging to the generel cetegory, who had
also 'Good' grading, among the 16 vecanc tes reserved for SC/5T,

These threr genersl cstegory parson§<are atl deraal Nes 1,27 and

3

3 cf the seniority list of eligible DCI0s counsidered by the

OPC, Thet left 17 persons from the ad hoc aprointees ,Wwho alone

% also
remained unselected in 1991 and who had oy 'Cood! gracing but

R w9+

cculd not be regularised for want of vacancies znd should hzve

been reverted prospectivcly’on not being selected,

4C, For our present purposes, it is sufficient tc nota
that the 1B proposed to extend the ad hoc appointment of the

non-celected ad hoc appointees>as 8 one time oxceptioq)till

they are considered by the next DPC, Two ressons were given.
(File No,2/Prom(G)/89(4) relating to ™OPC for promotion of 4’

DCIO to the rgnk of JAD®), Firstly, the persons hsve been

graded 'Good' and, therafore, are fit to hold the post of
JAD(E), Secondly, while there were BO vacancies in the
Promotion quots, there were 33 vacancies of JAD(E) in the
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deputetion/transfer cuota snd there uas 1ittle possibility

of these posts being filled up. This was sgresd to by the

Finister of State in the Home Ministry and subsequently,by

the Department of Personnel for six months upto 3,10,19°21.,

Likouise, 8 further extension of three months in the

ad hoc :ppointment upto 3,1,16C2 was also sgreed to in rraspect

pasrsons, who alone faced

with this

of 11 persons out of the list of 17

tte prospects of reversion otheruise,While agreeing

proposal on)g,12,1¢%1, the Home Minister zlso recorded the

following minutes

*1 think reference for ad hoc eppcintments should
heve heen made before moking the zppointment, 1

would like to know the/ regsors ™,

(File No, 2/Prom{G) /8691 4) regardlng sdhoc sppointment of
DCIC tc the rank of JAD

41, No doubt, reasons were given by the IB on 2.1.,16¢2 -

somewhat imperfectly &s we think = but thset is not importznt,

Uhest 1is importﬂnt tc note is that while furnishing the

reasons cn 2,1,19%z - i.e, one day before the extended term

of schot appointment of 18 P rsons 4 vas to expire on 3,1,1992-
proposzl that es the UPSC has still not met

of
for making the seccnd tound/selecticn, the term of ad hoc

I8 &lsc made &

gprointment cf © officers,who elone rersined for regularISatioq,
be extended till 31,3,1992 or till the new panel wss received,

whichever was earlier, This proposz1l uas considered by the

Joint Secratary, Police in the Ministry of Home Affairs, who
rejected it on 2?.2.1992)1n vieu of the Home Minister's esrlier
minute riproducod above and the file returnsd to the 1.85
without obtaiﬁing the orders of the Home Minister, Thereupon,
the impugned order dated 27,3,1952 reverting 9 persons from

\,,/ 4,1.1992 was issued which is challenged in 0.R,1047/92,

% Fbmete, g o ek

ey
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42, .The leerned counsel for the applicants has reised
the issue thst s5 the € xtension of ad hoc appointment was
approved by the President of Indis end issusd in his name, the
impugned Annexure A order of reversion dated 27.3,19¢2 in

C.A. 1047/52, which ﬁas not been iscued in the name of the
President of India}is illegal end invslid, We do not fFind it
necoSSary to go into merits of this issue,in the'viau that we

ere teking about this order,

43, After a perysal of the files, we ere satisfied that gﬂ
8 proper reply had not been giyen to the Home Minister's i?
minute dated1c,12,15¢1, The Home Minister's objection wes not
that the Intelligerce Bureeu comes up with 8 lsst minute
proposal for extension of ad hoc appointment, instezd of
sending such proposel within time, The minute of the Home
Minister m:skes it clezr that he uass under the irpression that
the adhoc eppointmert yas made)in the fiist instance)uithout
obteining Government's prior sancticn, Thst seemesd to be
Justified bec;use)the preceding note d-t ed 35.11.1991 by the h
Under Secretery mefaly clerified that the extension of the

ad hoc sppointment upto 3,10,1591 had already been approved by
the Minister of State for Home, He did not make it claar(that
tﬁ: first ad hoc sppointments made in Novembe r, 1989> which 2::‘
to swbet till requler selection was conaiderod)had besn made
with the approval of the Home hinister. It thet point hed been
mads in that note, perhaps, thers might not have been any
occasion for the Home Minister to meke the remsrk te did on
19,12,19914, In our vieu, the officers in the Home Minfstry
have misconstrued the minute of the Home Minister. It wes not
as if the Home Minister was against extension of the sd hoc
appointnont,uhatover be thes justification, Thﬁroror.,'tho

Joint Socritary,vPollc- was not right in assuming that'thia was

the purport of the Home Minister's minute, He should heye put up

L N i
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the latost proposal dated 2,1.1992 of the Intelligence Bureau

m o
" to the Home Hinister vith hie commenta on their merit and also

chrifind)uith refersnce to the minute dated 19,12,1991 that
the initial ad hoc sppointment wade in November, 1589 was made

with the specific approval of the Home Minister,

44, 'As this has not bsen dons, ve are of the vieu that
this is a cese where a decision has not been t aken properly

on -the proposal of the 1.8 for further continuence of the ad hoc

‘appointment in respect of 9 persons, The fact that the DPC

hed not yst met for the second selection and elso that there
vere vacancies in the Intelligence Buresu, vhich the Director
stated, wes difficult to fill, are importent factors which
shoul& have been taken into account by the comfetent authority
before the impugned order of revsrsion was pessed, It is
useful to remember he re that in the draft amendment to the
Recruitment Rule a provision was being made for filling up

by promotion those vecancies (25%) which sre not filled up by
deputation/transfer, The proposel dated 2,1,1552 of the 18
should, therefors, have been exemined on merits keepimy in vieu
the background to the proposal and the proposed chenges in the
rules of recruitment and order of the Home Minister cught to "

heve been obtained, As this hzs not besn done, the epplicants

in O,A. 1047/92 ere entitled to relief,

45, Ve should now desl with certein other contentions

raised in these cases in the subsequent paras,

46, In the wuritten stetement of the applicents, it is
contended that the ad hoc sppointment made in 1989 (Annexuxe A-4
order in DA 1554/91) is ss good as?gppointment by regulsr
selection by the appropriete DPC, This contention is devoid

of any substence, It is seen that in esccorderce with the

_ JAD Recruitment Rules for promotion of SIC as JAD (Annexure A-1

of thet OA), a DPC chaired by either the Chairman, UPSC or »
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Member of the UPSC with the Deputy Director, Establishment,
Intelligence Bureey and Oeputy Secretsry, GPO, Pinistry of Hodﬁ"'}

Rffairs as Members (i,e, the Croup'A’ Departmental Promotion
has to be constityuted

Committes)/and the method of recruitment is by selection, 1If

the ad hoc asppointment was made after consf deration of the

cases by such a DPC by stlection)ode could contend that the

appointment hed the treppings of » regular sppointment, The
records (File No, 2/Prom(G)/89(4) of the 1B dealing with this
aubjoct) revecl that the officers eligible for consideration

{
the Deputy Director (Catablishment), Deputy Dirrctor(u), Deputy

for ad hoc promotion were considered by & OPC consisting of

Oirector (CR) of the Intelligencs Bureau, and the scrutiny wes
made striotly on the basie of noneselection (seniority-cum-

fitness as mentioned in the DBPC proceedings),

47, Another ground raised is that as the respondents
themselves have found it fit to extend the ad hoc appointment
from time to time znd alsc as they were to.be sent ondeputsetion
tc other orgenisations as JAD (Annexure A-g in OA 1554/901), 4
there was noc basis either for supersessicn in the matter of
selection, regularisation or for reversion, The contention
Teised is untensble because, the DPC yhich spec}fically met to
consider the ceses of ths ad hoc appointees fer reqularisation
and7£thers fer ‘ppolntmont)did not find some of the ad hoc
sppointees eligible toc be included in the panel of 6C names

for the 70 vacancies, This circumstance gives the respondents
full suthority to revert these not included in the panel, The
other attendent circumstance referred to by the applicents is
cnly the steps inltintcd‘hy the nuch‘;nlignad third . rlépondont
to postpone,for as long as poaaiblc’the day of reckoning for

such non-selected ad hoc sppointees and does not give them

any right to be rsgularised,

A
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i - &By.. .. An sttempt hss been made to cast obliguely s doubt

o ';33. " ‘ " : 5,»7

sbout the fairness of the selection made by the DPC c¢m the
sscond occesion in OA 219?/92; It is pointed ocut thet
Kailssh Rai who was not selected in the panel by the first

OPC was adjudged to be outstanding in the subsequent DPC

held 1n'3u1y, 1992, This is really astounding and reflects ON
the ohjectivity of the DPC, A >peruaal of the records of the two
OPCs meeting shouws that the suspicion is without any basis,
When the OPC first met on 11,3,91 and 12,3.91, Keilssh Rai,

an ad hoc sppointee, who was at Serisl No, 18 of the senfority
list, was grasded only 'Good'. ARs pointed out in pare 30

Supra, out of the genergl cendidates inducted fn the panel

of 69 names , -~ there were only three persons with'Good'
grading, who were at Serial No, 1,2 and 3 in the senjority
list. Hence, Keilash Rei, who head 'Good® grading wes not
inducted in the panel, he being junior st serial No, 18, In
the subsequent DPC held in July, 1992, Kailash Rei wes at
serial No, 8 of the seniority list, He uas assesssd this iiue
as 'Very Gdad', There is nothing improbable or impossible
about this assessment nor can it be sttributed tc bias, Such'
8 revised sssessment has not only been medes in the cise cf
Keilash Rai, but also in the cese of L.S5. Reddy at Seriel No, 1
of the seniority list who also was graded only 'Goaocd'in the
egrlier selection, If, out of five years, & person hes secured
only for two years 'Very Good' greding eand 'Good' grading for
the remsining three years, he is likely to be placed in the
cetegory 'Good', In the case of such a person, reconsideration
efter ones yesar can make a substantia) difference, if he earns

a 'Very Good® greding for the latest year auch'that in the

five years consicered for review, there are thres 'Very cood'
reports and only two 'Good' reports, in which case he ies likely

to be categorised as 'Very Good', The suspicionsentertained by
S,
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the applicanta in this regerd, thus, have no basis,

4, It is contended that, in the absence of rules, two
different methods haye been folloued to the prejudice of the
applicants, The first is an ad hoc method of promotion in
November, 1989, The second is regular promction in 19¢1 and
1962 following different standards, Tt hgs been stated that
this hes besn done to ensyre that the favourad candidates

ere selected, This has to be rejected outright because nc
official has baen impleaded by name allnging that he uzs quilty
of biss in making the selection, That apart, we have alre:dy
seen in what circumstarces ad hoc bromotion vasy first resortelr
to in 1989 and how @ Proposal was mede for regular promotion &
in 19¢0 when the draft emendments to the recrujitment rules

had been sent to the UPSC in June, 19cQ,

S0,  An objection has bean taken fn the uritten notc

‘to the sbsorption of SICs as JADs in 15€¢5, It is steted

that the JAD Recruitment Rylas recuired three years of recular
service of SI1Cs to baccme eligible for ccnsideration fer
promotion &s JAB(E), This rule wes throuh to the winds uten
SICs uwho had less than three years service were zbsorbed as ,4
JAD(E)s, wherezs, a number of DCIOs who already had the
requisite qualifications uere not even considered for such

sbsorption as JAD(E)s,

51. In the first plece, if the applic:nts vere really
aggrisved by the absoxptions/igeligibla SIUs as JAD(E)s, threy
should hsve impugned the orders sanctioning such absciptions
and they skculd also have impleaded the SICs likely to be
adversely affected by such challenge, This has not been dcne,
That spr t, the respondpnés have explained why it becams
necessary to merge the cedre of SI0s with the cadre of QAD(E)s)

irrespective of the service rendered as SI0, At best, this

e
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can be construsd to be 4 promotion of SI0s as JADs under

A y' the JAD Recruitment Rules, after relaxing the provisions
regarding length of Quelifying service. Tmt by itself does not
give any right to DCI0s, irrespective of their experience, to.
be absorbed directly ss JADs,

52, A ples is made by the 8pplicents that the respondents
should b:ngirected to produce the character rolls of all the
persons /not merely the character rolls of thoss of ficers who
were not regularised by the UPSC, fFor three reasons, we do not
find any nesd to look into eny character roll, Firstly, the
applicents themselves have ccnt%nded that the appointment stould
be on the basis of seniority subject to fitness znd not on the
basis of the selection method, Therefore, they cernot ask for
8 perusal of the character rolls of all the persons to find out
vhether the selection hss been dons properly by the OPC ¢n the
besis of the character roll, Seccndly, nc plezding has been
made glleging biss on the part of zny membar of the OPC in
ccnsidering the selection for regulerisaticn/appointment zs JAD,

Ve have slse held. in paré 48 supra that the suspicicns entertained’

,. sbaut the gelection by the applicants he ve no bassis,

53, 7 What remaeins is to refer tﬁ the authorities cited by

the parties, A iong 1ist of suct authorities heve been furnished
by the learned coursel for the aprlicants, The particulsrs of
these puthoritiss gre given in the foctnote on Pagce 36, We notice
that the applicent§ have not been sble to cits any authority
which militetes egeirmmt the conclusiors reached by ys, Neverthe-
1sss, we shell refer to the feu authgritigs which wve feel |

sxplain. the corresct position.and are relevant,

54, There {8 no ~Nsed to reiterate that clubbing of vacencies
by the DPCs yitgates {ts procesdings, Thé Question fs when this
bar will apply., 1In our vieu‘fvﬁzta 2% to 34 Supra - this
objection can be reised only in respect of the Years after tie
UZ/' spplicants became eligible for consider ation which wes March, 1991

wvhen the BPC met end took note of the amendment to the rules, Npo




direct suthority hos been produced that~evenu§he2ﬁhq;vabanci..

SC Bsz)uhich laid down the ruls that the eligibility of e
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" of 1589 and 1990 could not be clubbed and considered toget¥er. :

In fect, Uttam Singh Vs, The State of Punjab and Others, 1986i1) ;
SLR 644 (Punjab and Haryane High Court) relied upon by the

applicants follous the judgement of the Supreme F0urt in YV,
Rangaish end Dré. Vs, 3, Sresnivesan Rao and Others, AIR 1683

cendidate for purpose of promotion has to be seen when the

vecency for such & candidate occurred, We have already held.

that the eligibjility of the applicsnts arose only in March, 1991,

Therefore, the vice of clubbing can be rais ed only in respect ’/
of vacancies of 1651 end later years, Ue do not find anything ‘
wrong in the DFC considering the vecencies of 1689 and 15¢0
together in the meeting of the DPC held on 11th and 12th Merch,

1961.

55, Relying on the decision of the Allzhcbed High Court in
Lele Rem Ketiyar Vs, State of UP, 1066(1) SLR 105, it was urged
by the learred counsel for the applicants that the &d hoc
appointees have necessarily to be regularis;ﬁ in preference to
othe rs who had not been given ad hoc esppointment, Ue have seenﬂQ :
that judgerent, It is cleatly cdistinguishsble for the simple
reason thet the Government of UP ted issued the UP Regularisation

of Appointments (Cn post odbide the purview ¢f Public Service

e sty ISR S 2 sty

Commission), Fules, 1679, Rule 4 thereof piovided that any ore
appointed on en ad hoc besis prior to 1,1,1675 and continuing

on the dzte of the commencamsent of the Rules and has the

3
|
necessary prescribed quelifications anﬁ‘haa completed threse ysars
service shall be considered for regularisation before any reguder
appointment is made on that basis in sccordence with the relevant
service rules, In other words, thcr-'daa e specisl dispene
sstion in fevour of the ad hoc sppointees in preferesnce to

outsidora,uhich dis tinguishes that case from the present csse,
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56, It is pointed out that the Supreme Court has

laid down the rule in Stste of Haryena snd Ors Vs, Pyara
Singh and Ors,(3T 1992(5) SC 179) that if an ad hoc or
temporary employee is continued for a fairly long spell,

the authorities must consider his cese for regularisation,
provided he is eligible and qﬁalifiod according toc rules,
end his service record is satisfaciory and his eppointment
does not run counter to the reservation policy of the State,
It is, therefore, urged that the ad hoc JAD(E) should have
been regularised as JAD(E)s because that they had held the
pee t on ed hoc basis from November, 1965 and, therefore,
they could not either be overlocked in the process of
selection or reverted later due to non-selection, We do

not know how this judgement helps the epplicents, For, the
respondents hsve done nothing but what the Supreme Court

hes directed, The OPL has considered the applicants uorking
on an ad hoc basis in March, 1991 and later in July, 19c2,
The c riterion of selection was edopted which cennot be
faulted‘as sthoun elsyhem and the eprlicznts were not found
as meritorious es others, Thzt apart, it has to be mentioned
thet the principle conteined in this judgement is applicable
to & case oé—directx‘ecruitment, where it does not affect
the interests of others, On the contrary, in the present
case, the cese of the eppliceants cannot be considered in

iso lation as that will be detrimental to the interrsts of
others)uho wvere zlso sligible for promotion on the criterion

of selection,

57. Thus, the applicants have not bsen able to cite
any suthority to establish their case,

58, The respondents hav; relied on the f
(Sea Page” 567 n the follouwing

suthorities/ 1In the vieuw that ue have teken about these |

O.As, we do not rind it necessary to examine them,
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FOOTNOTE (See psra 53 and sé).

LIST

-~

v
OF CASES CITED BY THE LEARNED CCUNSEL FCR THE APPLICANTS,

9.

10,
1.
12,
13,

14,

15.
16,
17.
18,
19.

20,

21,
22,
23,
24,

L1ST

1966(1) SLR-644 Uttam Singh Vs, The Stste of Pb and Ors,

1980(1) SLR-291 M,P, Aggarwal Vs, The State of Rgjasthan, g
1987(2) CAT 631 Krishan Chander Vs, Union of India. |
1986(4)-SLR-155 T.R. Kapur Vs, State of Heryanas & COrs, f
3% 1991(5) SC 35 Nirmal Chander Chatterjee Vs, Union of Imha}

a

1088(2) SLR-1682 Govt, of Andhra Pradesh & anr, Vs, Or, Murli
Bebu Reo &nd aenr,

ATR 19¢2(1) CAT-151 S.M. Nendgasnkar Vs, Union of Indisél rs,

Special Appeal No,91 of 61 Lalta Frasad Vs, U,0,1. & C-3,
(Allahzbad High Court)

JT 1092(5) SC~-179 State of Haryens Vs, Piare Singh & Crs,
1988(1) SLR-327 Gainda Rem & Ors, Vs, MCD & Ors,

RIR 1978 SC 1326 Tejinder Singh Sandhy Vs, State of Pb & Ors,

1¢87(2)SLR 362 Kernail Singh Vs, Delhi Administrztion,
RIR 1683 853 SC Y.N, Rengaiah Vs, J. Sreenivess Rac & t3~,

1086(4) SLR 704 Alik Nereyan Jha Vs, UCI & Crs,

!

1989(4) SLR %Rcq1 Sunil Kumar & Ors, Vs, State of Hzryanas & Ors|
10€6 AIR (SC)1626 Jernail Singh & Ors, Vs, Sizte of Pb & st.ﬁ
1¢01(4) SLR-79¢c State of Haryena Vs, Karam Singh Peon, ;
1¢c0(1) SLR-784 State of Pb & Rnr, Vs, Jerngil Singh ¢ Crs, |

Urit Petitions No,1181 to 1191 Syed Younus Rli Vs UCI & Crs,
of 1562

1066(4) SLR 701 Akoijem Punyabati Vs, Manipur Public-Service
Commission 8 Ors,

1586(1) SLR 105 Lala Ram Katys Vs, State of UP & Crs,
1984(1) SLR 520 Remirder Singh & Ors, Vs, Jagdish Frssad &Crs,|.
1987(5) SLR 531 B,M, Sharma Vs, State of Harysna & Ors,
AIR 1987 SC-415 T.R. Kapur Vs, State of Herysna,

OF CASES CITED BY THE LEARNED CCUNSEL FOR JHE RESPCNDENTS

t
1

1. 1569(3)SLR CAT (Hyderabad)493,

2. AI

R 1988 SC 1069.

3. 1989(16)SLR(CAT CHANDIGARH)407,
4, 1989(4) SLR (CAT CALCUTTA)20S,
5. 1987(1) SLR (CAT DELHI) 705,

6. 1992(2) SLI (CAT CALCUTTA) 320,
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59,

of these O.As as follouss:

et

«39= : : éLBK,

For the detailed reasons given above, we dispose

(i) We find that the orders dated 29-4-1991,
Annexure A=5, Annexure A=§ and Annexure=A,?7
in O.A, 1554/91 are valid and cannot be
assailed on any ground and that the Annexure-A
order dated 21-6~1991 in t hat C.A, rejecting
the representaticn cf the applicant P.K.Sinha
cannot be faulted, Accordingly, 0.4, 1554/91
is dismissed. o - o

(ii) Likewise, we find that the Annexw re A order
dated 20-8-1992 in 0,RA.2192 promot ing 24
DCI10s as JAD(E)s after regular selecticn is
valid and cannct be assailed on any ground,

In t he circumstances, 0.H.2192/92 is dismissed,
—_—

(iii) In so far as D.A.1047/92 is concerned, the

impugned Annexure-A order dated 27-3-1992

therein, in so far as it reverts the three"

applicants in that G.,A, from 4-1-1992 to the

Ly —-— T
e — post of DCI0,is quashed= both due to its being

retrospective in effect and arbitrary in nature-
and we direct that these three applicants shall

be deemed to be continuing as Joint Assistant

Director(€) on an ad hoc basis Vee.f. 4-1-1992

and the;“;;;IIT;;;:;;;-;;%;;;;_;ntil an
appropriate order is passed by the competent
authority, in accordance with lay, after
considering on merits the Proposal made by

the Intelligence Bursau on 2-1-1992 for cont inuing
their ad hoc appointment, in &he light of the
obgorvations we have made in this regard and

we further direct that, in no circumstance,

shall these applicants be reverted with

L~
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retrospective effect,
€eC, These three applicetions are disposed of as sbove,
There will be no order es to costs. A copy of this judgement

be placed in each of the three cases,
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