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N«K, Kekker 4 Cta, ... Pe t.i tioner 9
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N.K. Kskkar A Anr. ... Petitioners.
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THE HON'BLE MR. N.V, KRISHNAN, VICE CHAI RfiA N{ A) .
THE HCN*OLE rL. B.S. HECDE, nEMBER(a).

Tor the Petitiorpra. Shri B.G. Level, Counsp]

For the Respondents. Shri 3o9 Singh, CounsfJ.

3UDGE|fENT

(Delivered by Honjble f^r. N.V. Krishnan,
Vice Ch8irman(A))

These three original applications have been

heard together uith the consent of thn parties as they
are inter-connected matters and ere being disposed of by
this common Judgerrient,

2. The applicants are direct recruits uho joined the



X

-2.

'"t.lllg.ne. Orric.r ^OCIO^ ,« ^Sbttj; So« *
Of th..

^oolstant Oa.ctp„ (Cx.eutlve) {OAO(E). r„ ..„t)
but ..b..,u.ntly. .0.. or

r.9ul.r .ppol„t..„t p„ th. t,..l. .r th. r.ce...„d.tl.«.
«.0. by th. OPC.„,r, „v.rt.d. Sc«. cth.a. though not
pronot.d on on .d hoc b..,.. u... cnoldorod but not
..loct.d for oppointoont ., 3aD(E) on rogu^r b.ol.
by th. OPC. The repreeontetlon .ad. mthl. connection

by on. epplicent he, been rejected. Thus, .hortly eteted. i
the grleuence mthe,, three eppUcetlon, 1, mre.pect cf. f

(i) Non-proinotlon as aAO(E}; and
(11) Non-promotlon .. 3A0(E) coupled ulth rev.relcn

from ad hoc appointment on that post.
Ulth thl. beckground^w. c,n ncu proceed to ,et out th. ,
feet, of e«h ce,e end the grieu.nce raleed b.eed on the
pleedlngVabc the original record, produced for cur peru.al
by the respondents.

3. Chronologically, C.A.1554/91 is the first
application and raises, issues which are common to the
other tuo O.As also. The facts of this case can be stated
briefly as under.

3.1 Thl. O.A. ha, been filed by 9 epplicent,, of uho.
the,applicant Kc.e (f.G.S. Nanbuthlry) and applicant No.9
(N.K. Bejpal) uere given ed hoc appolnt.ent oo aAD(E) In
Noverter, 1989^but not .elected fortegutar eppolntment, uhll.
the other aeveo applicants ware not aelectad,

3.2 Th. channel of pronotlon ovellable to tho oppllcente,
uho were all regularly appointed OCIO,, 1. to th. rank of

^ Senior Intalllganca Officer, CSIO- for ahorl) and thereafter
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as 3A0(E). Appointment to the post of SID (Ra,110D-1SD0

with specie! psy of Rs.lOD - pre-revised) is governed by

the Intelligerce Bureau (Senior Intelligence Officer)

Recruitment F'ules, 1966 (*SIC Rules* foi short). It

provides for 90^ by piomotion by the selection method from

DCICs uho have 6 yesrs regular service end 1D5C by transfer

on deputation/transfer, A copy of the rules produced by

the respondents is kept on raccrd,

3,3, The Intelligence Bureau (3oint Assistant Diiector-

Cxecutive) Recruit rrfr t Rules, 19F6 (*3AD(E) Rules* for short)u8s

notified on 7,11,1966 (Annexure A-l), The schedule tc the

rules indicates the nanne r of recruitment. The posts cf

3A0(C) arc in the pay scale of Rs,12DD-60-1700 (pre-revisad)

and are to be filled up by promotion to the extent of

33 l/3^ and,by transfai end deriutction tc the extent of

66 2/3%, Both are by selection. The promotion, with which

alone we are now concerned, is from SIOs with three years

regular service and is made on the recomin.endations of the

Group'A* Departmental Promotion Committee which is chaired

by the Chairman oi a hemtber of t*ii; Union Public Service

Commission ('UPSC* for short);,

3,4 The fourth Ppy Commission recommended that the

revised pay scale of the posts of SIO and 3aD(C) should be

R8,3000«45CD and this was accepted by Government, The

former post had also a special pay of Rs,20G/- attached to

it. This created an anomalous situation. This matter was,

therefore, considered by Government and an order was issued

on 10,11,1969, The respondents have filed a copy of this

order es Annexure R-2, extr8ci;a therefrom are reproduced

belowt

•mm/mm
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"^ovlns anoBielles in th. ravla.dcal«8 of pay and tha quantum of Spacial Pav In

iaJlifrSt Jntalliganca Officar, 3olnt '
to fhR r Aeaiatant Director balonolnQ
folloulJ^ thi r cadre In the Intelligence BuraSo,. lloulng the Implementation of the Fourth Centra!

; r.co»..ndation. had bwn unSwconaldaratlon of Covt. or India f® somt tl.raa
on account of thaaa anonallaa, pionotlons to tha
Intaiiti® ievolo or tha axacutlva cadra In thaIntalllsanca " tna

""" oxaalnad In
fr Sii. f *no»allas Coamlttaa or the hlnlatry
In "•"" t" "«««• th. dlrflwUy
Or. vacancies In thear ranks, thePresident la pleased to decide as underr '
i) c'' ahall henceforth be redeslgnated

» DAD and h rged with the 30 grade In the sea^^a
^ Ra.3000.100.3500.125.4500, without any apJcial

Accordingly, all the existing Incumbents
J redeslgnatedes DAOs with immediate effect,

service of 2 years In the grade
lu/y?? would be taken into account foreligibility for promotion to the rank of •!

Assistant Director, i,
!

3. These orders take effect from the date of Issue", i

3,5 Uith the merger of the SIOs with the 3AD(E) cadre, '
the next lower feeder category post available for promotion |
to the pest of DAD(E) is that of the OCIC, But recruitment

r Irula^ to make promotions from OCIO had yet to be made. Therefore, ?
the respondents filled up 55 posts of DAD(E) by the ad hoc j
promotion of OCIOs who had at least G years regular service,

i/lde the order dated 24,11.1989 (Annexure A-4) for a period

of one year or till the officer concerned retired or till

regular promotion to the grade of 3AD(E) was made, whichever

was earlier. Only applicants 6 and 9 were promoted by this

order,

3,6 Subsequently, a OPC meeting was held In the UPSC

and on the baela of the recommendations of thAt DPC the

respondents issued three orders as follows on 29.4,1991, which

is the starting point of the grievances of the applicants,

V

I '
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(i) By Notification No. 15/CIII/89(11) dat»d

29.4.1951 (Annexure A-6), th« President issued an

order regularising the appointment on the post of

3AD(E) of 31 officers. It is noticed that they had

earlier been given ad hoc promotion by the Annexure A-4

order dcted 12,11.1969 by which 55 officers were

given ad hoc promotion.

(ii) It would appear that some persons given such adhoc

promotion had, in the meanwhile, retired or died.

Excluding them, 17 persons who were given ad hoc

promotion, were not found fit for regularisetion.

Instead of reverting them, theii ad hoc appointaent

as 3AD(£) were continued by the order No, 16/CI1I/E9

(il)/673 dated 29.4.1991 (Annexure A-7> upto 3.10.1991.

The names of applicants 6 and 9 are included in this

order.

(iii) By another Order No, 16/CIII/B8(2)/H dated

29.4.1991 (Annexure A-S), 36 other officers were

promoted to officiate as OAD(£l). This does not

include the names of the applicants who aie senior

to some of those promoted.

3.7 The first applicant, Shri P.K. Sinha, made a

representation (Annexure A-s) on 6,5.1991 which has been

rejected by Annexure A dated 21.6.1991 of the third respondent.

That letter is reproduced belowS

"Shri P.K, Sinha may please refer tc hie represen
tation dated 06.5,1991 reoarding his promotion to
the rank of 3AO(Executive}. The record indicate
the t he was duly considered for promotion to the
rank of 3AD(Executive) by the DPC held in the
UPSC. However, due to relative lower grading
assigned to him by the OPC on the basis of hie
service record, he could not be covered for
promotion within the available vacancies. The
promotion to the rank of 3AD(ExecutivB) is on
the basis of 'Selection* crAteria, Therefore,
the supersession are inherent/inevitable".
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3.8 .1,0
Ution on 16.S.1CS1 (*nn.Kur. *.,o) but th. pl.adlng. do not
dl.olo,. „ to uh.t h.pp.„,d to that raptaaantatlon.
3.9 It la in thaaa clreu«atanc.. that th. applicant,
Who hav. baan giuan ^tniaai.„ to rila . ^oint application. •
»»v. filad thia O.A. aaakina tha following win r.liafa,

'prrai'M?,^ loSlfj'if In tha foragoing
«U^ar P'.y «•<"• tha following ®

loo?"?,'' lypu9nad ordar datad 21st 3une1991 (AnnBxur«*A*29th Aorll loci*7= nnd A-eJ as iliagal, i?JlijaJ!^Jnd '"f
•inlli f rundamental Rights of the fapplicents guaranteed under Articles 14 16 end21 of tha Constitution of India; '

<15 »8owa. diraotthe respondents to hold a review fipC wherein
should be prepared and onlythose coming within the consideration rone

«nri be consideredand promoted with retrospective effect along
consequential benefits accruing frLthe same and also payment of difference of pay

and allowances with 18^ interest till the date
of realisation,,,*

4, Areply has been filed on 26,10,1991, which has
been verified by T,S. Negi, Assistant Director in the ^
Intelligence Bureau. Though firs Raj Kumsri Chopra entered

appearance for the second respondent, the Chairman, Union

Public Service Commission, on 30,10.1991 and was given four
weeks to file a reply, no reply has been filed by this

respondent. Instead, on 17,12,1991, Shri Dog Singh, learned

counsel for the respondents 1 and 3, prayed tt^t the counter

already filed may be treated as the reply of Respondent No,2. also,

^be respondents have stated that consequent upon !

the aerger of the post of SIC with that of 3AD(E) by the

Annexure R-2 order dated 10.11.1989, it became necessary to
frame rules for the promotion to the poot of 3A0(E) from the

poet of OCIO, the immediately next junior level tpost in the

hierarchy. As the process of finslieetion of such rules was

ii
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likely to take titne, ad hoc .pronotions were iriade in Novcfnber,

1FB9 to the post oT 3AD(E) vide the Anoexure A-4 order.

These proirotions uere strictly based on seniority subject to

rejection of the unfit, uhlch is the criteria to be adopted

in ad hoc profpotion,

6, Draft recruitment rules providing for the promotion of
/

DCICs as 3A0(E) were prepared in the Intelligence Bureau and^

after obtaining the approval of the ''•inistry of Home Affairs

and the Ministry of Personnel, they uere sent to the UPSC on

15t^l 3une, 1990, Therefore, a proposal was sent to the UPSC

on 13.9.50 (and not on 13.5.91 as strted in the reply, uhich is

a mistake) to consider promotion of DCIC as 3AD(E), There uere

54 regular vacancies in 1569 end 16 vacancies in 1590, i.e.

70 vc .-.ncies in elljOf uhich 54 had to be filled by general

candidates and the remaining 16 uere reserved for SC/ST, The

Intelligence Bureau had furnished to the UPSC relevant

information about the status of the recruitment rules, as

mentioned above, the seniority list of the OCIOe as also

particulars of the persons eligible for consideration for

picrction hcth cOsinst the 54 vacancies cf 1989 and the 16

vacancies of 1590. The meeting of the OPC uas held in the

UP5C on 11th and I2tl" flarch, 1591. As s result of the

recommendations made by this DPC based on the selection method
order s

of piemotion^the Annexur« A-5 and A-6/uere issued. The

officers appointed on an ed hoc basis hut who uere not regularised

by tha DPC - of uhor. only 1? remains d for consideretion

including applicants 6 and 5, the rest havirg already died

or retired •> uere, houever, alloued to continue on ad hoc

basis upto 3.10.1951 by the Annexure A-7 order. Efforts uere

else made simultaneously to send them on deputation to other
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or9.„l.atIon, „ 3Ab(E) ee 1, cl«r fron th. elx.ul.r -
lattar datttd 1,5,91 Isauad to thorn (Annoxuro A*8}, Tho
rogulorlootlon/promotlon ues on the bools of ooloctlon,
Thlo nocoooorlly oioont choosing tho boat out of thooo In
tho lono or conoldorotlon by gluing priority to thooo uho
hovo boon grodod "Outotondlng", follouod by thooo who war.
grad.d 00 "l/ory Good" bolow uhon .lono thoo. uho graded
•Cood. uora pUoad, It Is m this proc.so that tho opp,leant.
.^ . . . . ^ and H—6o be left out of the Annexure A-5/ by which eoire of
their juniors have been promoted/regularised,

I

1. In tho elrcumstancss, tho rsspond.nto contended that ^
this application Is ulthout any oarlt and Is to bo r.jpctsd,

e. Ue can new consider the second case, O.A. No. 1047/9?.
This is a sequel to the first C.A. 1554/92. As mentioned
in para 3,6(ii) above, the ad hoc appointfrcnt of 17 persons
was continued on ad hoc basis es 3A0(E) till 3.10,1991

(Annexure A-5 in this C.A,}. The Intelligence Bureau had sent
a proposal for further extension of the ad hoc appointirent by

three months ending 3.1.1992. This was approved by Governmenlt

on 23.12.1991. The extension was needed only for 11 officers,

out of the 17 officsrs mentioned in the Annexure A—5 order,

as the others had retired oi were sent on deputation to other

orgenisstion. The order extending the ad hoc appointment uptc

3.1,1992 in respect of 11 officers was issued on 17,1,1992

(Annexure A-7),

9, In the meanwhile, proposal for filling up 25 fresh

vacancies of OAD(E) arising in 1991 was sent to the UPSC and

the UPSC was requested to hold the OPC for this purpose. That

meating, however, took plafljeonly in July, 1992, In the

J/

I
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ci r cufT s t£ nces, Intelligence Buresu/sent e proposal for further

ccntinuancB of the adhoc appointment beyond 3»1,1992. This

U8S not approved by the Mnistry of Home Affairs. Hence, nine

persons, who slone terrained on adhcc appointment, were reverted

by the impugned finnexure Aorder No, 16/C-IIl/BS(Il)945 dated
27,3.1?*"? issued by the third respondent which reads as

follows;

•Reference Crder No.16/C-111/69(11 -207 dated
17,1.1992 conveying approval of T.H.A, for
extension of ad—hoc promotion of DCICs as
20A(E:xacuti vn) upto 3,1,1992.

2, The f.H.A. vide thd r D.C. r^c.. 479/92-Pl
dated 24,2.1992 have not agreed tc the further
extension of continued ad-hoc promotion as DAD

\ (Executive) in respect of the following officers.
As such, these officers will stand reverted as
DCIO with effect from 04.CI.199-2:

S/Shri
1. Remavter Sharme, SIB Shillong,
2. f..f. Dhfe, I.B, HCrs.
3. Kallf-sh F.ai, I.B. Hqrs.
4. N.K, Dajpai, SIB Luckncw,
5. G.P. ^igerr, I.B, Hqrs,
6. Ram Chandra Dha, SIB Petna.
7. Heni Bahadur Tai, SIB Dibrugarh,
P. M,K, Kekkar, I.B, Hqrs.
9, D.rj, fehrotra, SIB Lucknou".

10. Three persons who' have been reverted by the Anrexure-A

cidfr rava filed this C.A. challenging tr.eir reyarsion. They

have claimed the following reliefs:

•(i) To declare the impugned order treating
the applicant reverted tr the post of
DCICs with retrospective effect from
4.1.1992 as illegal, arbitrary, melafide
and, thorefcre, non-est in the eyes of law.

OR IN THE ALTERNATU'C
quash and set aside the snme being contrary
to Jew, violative of the laid down rules
end regulations and, therefore, violative
of the Fundamental Rights of the applicants
guaranteed under Articles 14, 16 and 21 fof
the Constitution of India and for this
purpose direct the respondents to produce
before the Honourable Tribunel for their
Judicial dlsection all the relevant records
including ACRs, DPC proceedings pertaining
to the rank of OCIOa, DADs end SIOs, in which
the applicants figure".
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11, * reply has been filed by the respordents denyl<^
that any relief ia due. It la atatad that the approval of
the competent authority to continue the adhoc appointment
of 17 paraone upto 3.10.1991 had been obtained In the fir at
Inatanca (Annaxyra A-s) whan thay ware not ragularlaad by
the laat OPC, Tha^fora, further axtanalon waa given to
44 , "h-JUX/CeJL11 pa raona, who alciw raaaivad it^upto 3.1.1952 (Annexure A-?),
Aproposal was sent on 2.1.1992 by the third respondent,
requesting the Ministry of Home Affairs, first respondent,
to continue the ad hoc appointment for some more time as tf»

second OPC was yet to meet. This proposal uas turned down ^
by the Ministry and, therefore, the impugned order Annexure-A

dated 27.3,1992 was issued which has been reproduced in

para 9 above. It is clear that the reversions have been

made from 4.1,1992, The respondents state that, nevertheless,

this does not amount to retrospective reversion, as alleged,

because, the concerned officials were informed as early aa on

20,1,1992 about this possibility of reversion, if the Ministry

did not accept the 1,0*8 proposal for extension,

12, Uhen the C,A, came up for admission on 20,4,1992, an

interim order was issued directing that the impugned Annexure A

order dated 27.3.1992 shall remain stayed for 14 days and

this Interim order has since been renewed from time to time.

13, Thus, in this 0 •A., the grievance is against the

reversion from the adhoc post of 3AD(C) held by the

applicarta.

14. Ua can now consider the third case, i.e. O.A.2192/92

where the grieirance arose after a aacond lot of peraons were

promoted as 3A0(C) on a regular basis on 20.e.1992.

15. A requisition was aent by the KB* to the UPSC on

4.10.1991 for recruitment to 25 vacancies of the year 91-92,

f
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A OPC was held in the UPSC end a second selection uas

held. In that selection, the cases of ell those who were

not selected earlier as also ethers who ceme in the rone

of consideration for the first time were considered, tn

the recommf ndations of this DPC, the impugned Annexure A

order dated 20.8.199? was passed promoting 24 DCIOs on

en officiating basis to the rank of 3AD(C). The promotees

include three persons (Keilash Rai, Ramoshuar Sharma end

r.ri. Dha) who were not selected by the first DPC and whose

adhoc appointments were continued upto 3.1.1992. The other

persons whose adhoc appointments weie continued on an adhcc

basis upto 3.1.1992 were not regularised and were reverted (An-^7).
One another,

/pf them - N.K. Kakkar^and/G.P. 3ha, have joined in the

present application and impugned the Annexure A order as

they have not been selected.

16. This application has been filed on the following

important grounds:

(a) The first applicant is a very senior officer

end has bs'n continuously officiating as

without interruption from 21.11.1989.

(b) The initial adhoc appointment was made in

November, 1989 when rules for recruitment to

the post of DAD(C) had not been finalised, that

position still continues and, therefore, there

was no occasion to disturb the adhoc appointments

made or to proceed with the regular appointment

in the absence of rules.

(c) The entire process of regular tecruitment

ending with the impugned Annexure-A order is

irregular.
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• " '-i17. Th. r.spond.nta hav. fllad . r.ply cont.ating th. ^
claims a.ada by th. appUccnta. It is st^.d that on th.
r.qu.at of th. third r.apond.nt to fill ^p 25 vac.nci.a, th.
UPSC had convanacf a maating of th. OPC which waa h.ld on
3.7.1992 in r.ap.ct of th. vacanci.s which aroa. in 1991.
Th. r.cruitm.nt rul.s for promoting DCIO to the r.nk of SIC
hav. baen^approvad by the Horn. Ministry and the ^ini.try of
Personnel/is awaiting the approval of the UPSC. In the
circumstances, the DPC was conducted in t.rms of the

preferred to of Personnel and Training Cr No. 3902l/5/85-E8tt. t
in the O.n. 5.7.1985^ The process of selection will necessarily
ddted 30-3-88 supersession if the applicants are adjudged to b.
(Hn.R-1 in l"Terior to other, who are found to be more meritorious.
^ 1554/91) 1®« "^hen these cases came up for final tearing, Shri

B.B. Raval, the learned counsel for the applicants, spent a
little time on what he considered to be en important background
for appreciating the grieuance of the applicants in these cases.
This has been made a part of the pleadings. He gave a
comprehensive history of the Intelligence Bureau
-ith particular reference to management
-nd recruitment policies. In eubst.nce, he contended that
the leadership of the I.E. has fallen into entirely wrong
hands, vi7., officers of the Indian Police Service who were

not equipped to hold any responsible post in the I.B. Havii?^
control of the decision making levels in the Home Fdnietry,
these officers of the IPS have managed to find for themselves

and their brethren in other Central Police OrganieationS safe
positions in the I.B., after having run away from their parent
organisation to escape onerous responsibilities which they
would have had to shoulder. He submitted that the recruitment
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rules uere sc designed as tc always keep the direct

recruits tc the IB - i.e. those who were bcrn in the IB

itself &nd can be considered to be 'sons of sdil'-in

subordinate positions and au&y from the seat cf powf

and authority. It is for this purpose that a strange rule

was designed uhereunder a diiect r> cruit DCID hesJ-to uork

for 8 years to become a SIC end then fci three years to

become a 3AD and then for 2 years to become an Asst. Directa

(AD) while all those three higher posts carry the serre pay
< this,^ scale. As aQainst/the ministerial stfff equated to the rank

of DCIC get directly promoted as AD. Thus, the authorities

have sought to drive a wedge between such direct reciuit^and

'Ministerial staff of the IB,

light of these submissions, the learned

counsel for the applicants was asked to clarify whether the

persons who have been prom,oted as 3AD(E) as a result of the

reccmmendations given by the OPC on two different ccasions -

the subject matter of C.A 1E^4/91 ar*j C.A.2192/S/ - ar-

^ officers who are not direct recruits like the a; >1icantt'"
members of the IPS or other Central Police Crganisations or

members of the Ministerial staff of the IB, in regard to

ell of uhom a general grievance has been voiced by him that
they are out to run down the direct recruits. The learned

counsel for the applicants clerified that such is not the

case. In all these applications, the applicants as well as
the persons selected by the OPC and appointed by Government
as regular 3AD(E) belong to the same category of direct
recruits i,e, they belong to the'same species^ as the learned
counsel for the applicants put it.

J



view Of tho aattor, wa find that tha

preliirinary background glvan by tha laarnad counss] for
the applicants complaining of unnecessary domination of
tha I.B. by the IPS officars has no diract i^alevanca for
8 proper decision of thasa applicationa. For, tha challange
in 0.A,1554/91 and 0,A.2192/92 is to tha selection of

certain persons in ^,raffcrance tc tha claims of tha applicants
therein and the challenge in C,A. 1047/92 is to tha retro
spective reversion of adhoc appointees, when they ware not
selected as DAO,

21. To facilitate decision, both the counsel have

also filed written notes of arguments with the citation of

authorities relied upon. These are kept with OA 1554/91.

22, The applicants ham challenged tha selection aid

reversion on a number of important grounds which ere

referred to belowt

(i) A fundamental objection to tha holding

of the DPC meeting is that two main

prerequisites were missing. Firstly,

there was no recruitment rule as to how

promotion should be made from OCIC to
f

3A0(C). SacondJy, a final seniority list

of DCIO was not available or published.

In the absence of these two vital ingredients,

a DPC for regular appointment could not have

been held at all.

(ii) The vacancies in the cadre of 3A0(C) belong
I

to at leest two years 1969/1990 in so far as

O.A.1554/91 is concerned, i.e. 54 vacancies

of 1969 and 16 of 1990. In the circumstances.

"L
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the DPC should have taken the 7one of ccnsideraticns

separately for filling up the 56 vacancies of

15P9 and the 16 vacancies of 199D. Cn the contrary,

all the vacancies have bean bunched together uith

the result that a larger 7one of consideration was

taken into account which has adversely affected the

applicants^inasmuch as their non-selection on merit

was directly due tc the inclusion in the panel of

a nurribf'T of juniors whc would have beer outside

the 2one of consi der ation^ i f the 56 vecrncies of

19E9 had alone been considered separately,

(iii) In the written srnument, it is submitted that

even the 56 vacancies of 89 did not arise in that

year, The^se had arisen in the earlier years as

fc1 lows:

19f 3 - 3

19E6 - 6

19E5 - ^ 3

1966 - ' 5

1967 - 16

1966 -
c
w

1989 20

Tot. I - 56

Theiefore, the ^PC should have been held for

these vacancies separately for each year,

(iv) Admittedly, rules have not been finalised for

profTiotion from DCIO to DAO(E), Such being the

case, the respondents had no right to go in

for regularisation of edhoc appointees or selection

for regular appointment.
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(v) In any cast, thay had no authority to adopt

tha salaction aethod for tha purposa of ^

promotion. It ia ccntandad that as no rulaa

axlatad, aaniority aubject to fitness elona

should hava baan adoptad for promotion,

(vi) The raapondanta hava continued some of the

applicants on an ad hoc basis for aboi t tuo

years. That gives them a vested right to be

ragula riaad in preference to others,

(vii) The parsons sought to be reverted have experience

and heve been graded 'Good* - which is the bench ^
mark for selection * end they were also proposed

for deputdt ion to other organisations as DAOs,

Therefore, they ought not to be reverted,

(viii) The reversion cannot be made with retrosp ctive

effect. It is illegal on that single ground,

23, On the contrary, the respondents contend that adhcc

appointment as OCIO as 3A0(E) was resorted to when the ca^v^

of SIC get merged with 3A0(C). There uas a regular seniority
V'

list of the DCIO dated 18,5,1989 exhibited as Annexure A-?

in 0,A,1554/91. As the revised recruitment rule - regulating

promotion of DCIO directly as 3AD(E) was not ready, adhcc

appointment was made. The draft rules were then finalised

by the Home Ministry and Ministry of f'ersonnel and sent on

15,6,1990 to the UPSC for concurrence, Tt® refore, there

was sufficient guidance in the draft rules to enable regular

promotions to be made. Hence, regular promotions were made

in two lota - one by the issue of ths two orders dated

29,4,91 (Annexure A-5 end Annexure A-6 in 0,A, 1554/91)
and again by the order dated 20,6,1992 (Annexure A in

C.A, 2192/92), Those, who could not be rsgulerissd, had

to be reverted as they had no right to continue en the poste

of 3AD(C), Hence, the reepondents contend that ell the

three 0.A.a ere liable to be diaaiaaed.
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24, U« hav« carafully consldarad tHasa rival contentions

and also perused the plsadinss in the three C.As as also the

original records that the respondents produced for cur

inspection, and the gist of written arguments filed by both

the parties,

25, The crux of the applicants* case in the three OAs

lies in three important contentions which go to the root of

the matter. Firstly, there were no rules governing the

promotion of DCIO as DAD(C) and, therefor^, regular selection
"V

or regularisation of edhoc appointments should not have been

made. Secondly, evon if ragular appointment had to be made,

it should have been only on the criterion of seniority subject

to fitness in the absence of recruitrrfnt rules and the

criteiionof selection could not have been adopted at all.

Thirdly, the proceedings of the first DPC held on 11,3,91 and

12,3,51 are Illegal becai^e they suffer from the vice of

clubbing all vacancies and considering appointments to them^

without separating the vacancies yeerwise and considering the

claims of cnly the eligible persons uho cib in the rone of

consideration for those yeerwise vacancies, Ue crin first

consider thsse objections,

26, The learned counsel for the applicant has cited a

number of authorities in support of the contentions raised in

the C.As and the arguments advanced by him. But, he has

failed to produce any authority to support the first two

contentions mentioned in para 25 supra, Uhere rules of

appcintment/promotion ere not available, nothing prevents Gowt,

from making regular appointments and determining what criterion

-i,e, seniority or selection - should be followed for

regulating promotions. This position seems to be well estab

lished by the Supreme Court's judgement in Ramtsh Presad Vs,

State of Bihar (AIR 1976 SC 327), That was a case where the
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Biha. St.t. Ei.etriclty B.,r. er.at.d . r.l.col^.
nlcetlon 0,vl.x„„ at P.t„.

Englnaar (T.l,co„„unle. tl.n). Thar. «.r. „. r.crult-.nt
'ula. gcaarnlng thl. poat. Th. appoInUant
ar Ptaaad/ on th. racoaaandatlon .f th. Boardi
Expart Salactlon Co„„itt.a. Thar.upon, tha ra.p.,«,ant. 3t.
28 bafota tha Suprama Court challangad tha proaotlon on tha
ground of aalarida and irtagular auparaaaaton or thatr clalas,
though thay uara .anlor to Raoaah Prasad. Tha »att,r uaa ' /
dacidad agalnat tha appallant In tha High Court. On appaal to (
th. Supraaa Court, th. appolntoant of Ranash Pr.aad uaa uphald
and the follouing obaervetions were made.

•Regarding the observation of the High Court that in
rot Spoolntm^rt^^nr Puallficetioneror appointment and promotion to the post of Exeeutlu-

respondSSts 3 to M
meSt tS fh f ''rom consideration for appoint,ment to that post, we would like to sav lhaf fhn..nK *t.
cannot be gainsaid that before initiation of the
proposal for creation of post of Executive Enoineer
frSilS^T" respondents 1 and 2 had not
SSSt It qualifletions for that
fSJnt I b* overlooked that it is not obli- .gatory to make rules of recruitment etc, before a ^

' SS aI if constituted or a post is created or filledup. As is well known, the process of rule-maklno is
tatlSS"ffh^ complicated one involving consul-
il^lfSld eothorities and compliance withmanifold formalities. It cannot also be disputed that

thit haL?? .nd ,ny proera.tlnatlonbehalf cannot but prove detrimental to the
proper and efficient functioning of public departiwnts
wSJd'l: situations, the authorities concSSSed *
SfHifi to appoint or terminate admini-stratlve personnel under the general power cf admini-
stratlon vested in them es observed by this Court in
If ^tate of flysore, (l966) 3 SCR 682,It follows, therefore, that in the absence of rules.
?hf ili? ® " ''°®t can validly be laid down in
ooft fiS creating the eervice orpost and filling it up according to those qualifications?
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^ Ue ?rp, thfreFore, of the viei.' th?t the respondents were

only within their rights in proceiding to m^ke regular appoint

ments to the post of 3A0(E) either by considering the cesesoF

the edhoc appointees fcr regulaiiseticn o: considering the

cleims of other DCICs and stipuleting that the promotion uould

be made on the basis of selection.

27, That apart, there arc two other ci rcums t r.nces to

justify the holding of the OPC reetings to make regular

selections and for the adoption of thn selection method - end

not seniority-cum-fitness test - for regular appointment.

(i) Firstly, the respondents hrve drawn our

attention to t .f . f^o. 28036/0/F 7-Es tt, (D) dated

3n.3.1SFF of the 'Jppartrrent cT Personnel and

Training (AnnexuTe R-1 in C.A. 1556/9l) which

was issued t.o ir press upon the authorities not

to rnsoi t tu £.ci hoc r.ppcintn en ts if it could be

avoided. Puveiling to the piactice Of efftcting

ad hoc proiTiotions on the nrcund that recruitmerit

rules are not a wai lab le, this Cf states as

f D1lows:

"Adtioc appointments are frequently
resorted to on the grounds that
Reciuitmient Rules for the post ere in
the process of beinc framed. In this
Depc i'ment's C.r . to .35021/5/83-Estt.(B)
dated 5th Ouly, 15E5, all f^inistries/

. _ Departments have be'O advised that if
L there/overriding ccfrpulsions for filling

any Croup'A' or Grojp'B* post in the
absence of Recruitment Rules, then the y may
make a reference to the Union Public
Service Coinmission(UPSC) for deciding
the mode of recruitment to that post.
Further action to fill the post may be
taken according to the advice tendered
by the UPSC. All such appointments will
be treated as regular appointments*.

IL
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LVA . : "

">••» =''»"*n9*d, R»»pond.nt»
contend . ,„d tightly too . th.t th.lr .etlon.
wer« in pursuanc# of this O.n.

Secondly, the decision to adopt the eeleetion
eethod is justified on o prioa considerations.
for, the promotion from the grade of SIO - „hich
10 a poet eoperior to OCIO . to 3A0(£) «„ on th,
basia of selection aa provided in the OAD

Recruitment Rules (Annexure A.1t,0AlsS9tl).1he f„o„
category has now become the atilJ lower poet of
OCIO, Therefore, the promotion from DCIO to 3A0(E|f
cannot but be on the basis of selection. The
same conclusion can be reached from another angle.
So long as the post of SICs were not merged with
the 3AD(r} cadre in 1989, the DCIOs ware entitled
to be promoted only to the post of SlOa as provided
in the Intelligence Bureau (Senior Intelligence
Cfficer) Recruitment Rules, 1SB6. The post of
SIO was a selection post for DCIOs uith 8 years
regular service end the case of promotion is to be^

screened by the Group'A' DPC. Therefore, if selection
was the appropriate method for piomotiun to the

post of SIC, which, admittedly, ues the only feeder

category post for promotion as 3AD(r), then, it is

clear that when DCIOs are to be considered for

promotion to the post of 3AD, selection alone has

to be the only method of promotion.

Therefore, we do not find any merit in the first
two grounds urged by the learned counsel of the applicant,
as stated in para 25 supra.

29. Ue can take for consideration the third ground based
on bunching of vacancies of different years for joint

consideration without considering the yearuise vacancies

separately. In this connection, the learned counsel for the

(ii)

26
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1

applicants has drawn out attsntion to tha consolidaltd Jhstiucticns

of the DepGrtment if Personnel in the C.f, dated 10,4,1965

(Annexure A-3 in O.A, 1554/9l) - Pert IV deals with "pro
cedure to be obsfrvpd by DPC", Pcra 6,4,1 of that part

deals with "Preparation of yearuise panels by the DFC where

they have net met for e number of years* and is as follows;

6,4,1, Where for reasons beyond control, the DPC
could net be held in an yearCs), even thouch the
vacancies arose during that year (or years), the
first DPC that meets thereafter should fellow the
following procedures;

(i) Determine the actual number of reguJrti vacancies
that arose in each of the pravico; y(?hr(s)
immediately preceding end the actual number of
regular vacmcies proposad to be ] 1-= d in the
cur:ent year separately.

(ii) Consider in respect of each of the ypcis thots-
officers only who would be uithiin ths field of
choice with reference to the vacancies of e-ch
year starting with the earliest ye: r cnwards.

(iii) Prepare a select list by placing the- select list
cf tha earlier year above the cnc- for the next
year and so on*.

It ia ollevQed t.hat this principle has been grossly viclated
brceuse the UPSC has considered the 70 vacanLito, together,
though admittedly^54 vacancies arose in 19E9 and 1C in

^ 30, Further, in the written flxgoment, it is else
stated that even 54 vacancies of CA0(E)/AD state t( h

arisen In 15£5, had, in fact, arisen as follows:

1963 3 Vacs ncies

1SE4 4 a

1965 3 m

1966 5 m

1987 14 m

196E 5 a

1969 20 a

Total 54 a

a, the OPC should have considered» w*ww vtvo vecenc*

^ of each year separately in accordance with the diova
Instructions,

^ . / /
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31. U« havt parusad the racords In Fila No«2/^^oai

(C)/89(4) daaling with tha OPC for prosiotion to tha r«ik

of 3A0(C} in the 16. It nay ba aa ntionad hara that

the lac nad counaal had aarioua objactiora to our looking

into tha raviaad draft rulaa for racruitnant/pronotion to

the rank of 3A0(C)y as hia viau ia that draft rules have

no aa aning and carry no legal authority. Be that aa it

may^ wa consider tha draft rulaa to ba ralavanty aa will

be ahoun prasently. A perusal of this fila diacloaea

the following important facts: ^
1

(i) The Intalliganca Bureau (Senior Intelligence

Officera) Recruitment Rulaa, 1986 provides

that90% of tha post of SIO is to be filled

by OCIO by selection.

(ii) The merger of posts of SIOs in the caJare
of 3oint Assistant Director was dore on

10.11.1989 (Annaxura R-2 in OA 155A/91)

with the approval of the fliniatrias of ^
fira nee and Home and the Department cf

Pe rscnnal,

(iii) Co nsequantly, • proposal to amend the

Intelligence Bureau (3oint Assistant

Director) Recruitment Rulaa, 19B6 was

sent to tha UPSC on 15.6.1990 explaining

the background for the amendment. The

draft amendments provide for 75% promotion

to tha post of 3AD(t) by promotion of

DCIC with 6 yaara aarvica on tha baaia

of a election.

\ju
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Civ} The Isttsr also Indicatsd that a propoaal
^ to repeal the recruitment rules for the

•rstwhile posts of SIC had baen sent to

the UPSC on 22,5,90,On the approval of that

proposal^ the Intelligence Bureau (Senlcr

Intelligence Officer) Recruitment Rules, 1966
was repealed by the notification 19,10.90 of

the flnietry of Home Affairs with Immediete

effect,

(v) Arequest to hold a DPC for regular appointment

I OCICs as OAO(E) uaa sent to the UPSC on
13,9,90. It was stated that draft rules

approved by fliristry of Home Affairs and

Depaitment of Personnel have bei^n sent to the

UPSC and ere pending with them. This letter

Indicated that there were 54 vacancies of 1969

and 16 vacancies of 1990, This uas computed

by ellocsting 75^ of the 142 postsinthe revised JAD

cadre to the promotion quota. Two separate

i eligibiJity lists fcr 1989 and 1990 vacancies
end a seriority list of DCICs contcinirg ii?

names ueie enclosed,

(vi) The DfC met on 11,3,91 end 12,3,91 and

conaldeied the question cf filling up 70

vacancies for the year 1990-91 end recommended
112 considereda panel of 69 names out ofone post reserved

for scheduled caste had to be left vacant

due to non-availability of auitabla SC/ST, The
officars wara gradad 'Outstanding *,• Very CoodJ

•Cood'and'Unflt; In th, th. .rr.nsdn.nl
Is Outstanding rolJousd by Vsry Good and Good,
-intalnlng tt» mt.r ., ..niorlty m ..cb
category.
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32, It can thus b« aaan that aa on 10,11 tha

poat of SIO caeaad to axlat aa tha ftodw catagory poat^
for promotion to tha rank of 3A0(E). If tha poat of SIO^
had continuad without baing margad in tha cadra of 3A0, a

claim could hava baan mada by tha SlOa that a numbar of

poate in tha 3A0(C) wara vacant from 19B3 onwarda, aa

allagad in the written note of tha applicanta, and they

could hava atakad their claim for promotion in tha raapectiwa

yaara. If thay failed in their afforta, thay could have filed
an application before this Tribunal for a auitabla direction

to tha reapondanta. That ia not the aituation now. For,in Nov.,
1969» the poata of SICa ceased to axiat and, tharefom , the f
OCIOa also ceased to be a feeder category poat for promotion U

the post of SIC. This was formalised by the repeal of the
SIC Recruitment Rules w.e.f. 19.10.1990. The OCICs were then

not legally recognised •• a feeder category post for promotion
to 3AD. The vacancies of 3A0(E) which existed in Nov.,1989 had
to be filled up. In the above circuim tances, ad hoc promotion
was resorted to in the first instance in Nov., 1989 by consi
dering the claims of all the OCIOs on the basis of seniority
subject to fitness. it
33. The draft rules providing for promotion of OCIOs as
3A0(E) as approved by the Ministry of Home Affairs and the
hinistry of Personnel - i.e. two of tha thr.e agenci.s involved-
were available in 3une, 1990. They were then sent tc the UPSC
for its concurrence. Thus, it could be held that a tentative
decision had been taken by Government in 3une, 1590, subject to
concurrence of the UPSC, that racruitment to the post of 3AD
should be done in the manner indicated in tha draft rules. U
is only on tha basia of th.s. draft rules that the OCIOs could

for tha first time, if it all, • right to b. consld arad for
promotion diractlp to th. peat of 3A0(E), In other worda, the
existence of vacanciaa in 19B9 - or from 19B3 tc 1969 in the

-»4f>fad out in the applicants* written note

even if it is correct- will not give any rigni, ic OCIOs
\!U to be conaidared for those vacancies in those yaara, for the

aimple reason that thay ware not eligible to be conaiderad

i
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/ thosB \6c^dBs in those yeeis, fcr , in these y«rs,the3^0 f^c ruiti«nt Rules

^ In OA 1554/91)
(Annexure A-l/uere in force which provided for pronotion

to thtae posts from the grede of SIOs andthat too to the extent

of 33 only, DCICs were not in the picture at all for

promotion to the posts of 3AD(E) upto 3un8f 1990 —ftvyi up to

the date the DPC was held for the first time on 11,3.1991 and

12,3,1991 taking cognirance of all the aforesaid changes,

ZA, The DPC proceedings of 11,3,91 and 12.3,91 show

that the member of the UPSC who presided over the DPC

meeting accepted that 75% of the posts in the 3AD cadre

should be filled by promotion of DCICs with 6 years regular

^ service on the basis of the selection re thod, all of which

j ere the provisions cf the draft emendmentstc the 3AD
Recruitment Rules, It is only when the UP5C impliedly

concurred in these propcscls on 11,3,91 and 12,3,91 that

the DCICs can be considered to have become eligible for

consideration for promotion es 3A0(C}, All the 70 vecancies

had occurted well before thai dctn. Thei'-fcre, no irrpropriety

ja:. committed either by the L'PSC or by the DPC in crnsidering

the claims of the eligible persons/officers for filling up

.:i these 70 vacancies. It unt' net necessary for the UPSC

r - the DPC to consider the claims for ptomotions in tuo

conpartments, i.e. for 54 vacancies of the year 1969 in the

""irst instance and for 15 vacancies of 1990 subsequentl)^ cn

the basis of tuo different eligibility lists of officers uto

fgll in the zone cf ccnai del etion. Therefore, we find that

the selection made by the DPC which met in fiarch, 1991 does

not suffer from the vice of bunching beceus e the DCICs^having

acquired a right for consideration only in March, 1991^c8nnot
stake a claim to yeerwise vecancies which arose long before

that date. The aut^oritiea relied upon by the learned

counsel for the applicants are being considered later, but it

la s to be straightaway stetnd that he has not cited any

authority which squarely applies to the situation in which

the Impugned orders were passed in C,A.1554/91, which is the

basic cese In this bunch of applicetiore , It is, no doubt,
unrortunat, that a briar nota aa to th, applicability or tha

'f
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rul»8 in tht abdvi citcuratancsB has not baan laft aithdt by

tha mambar of tha UPSC who prasidad ovar tha OPC or by tha

OPC itaair. If a note had baan racordad, it would not hava

baan nacasaary to draw tha abova infarancas from the conduct

of varioua parties to tha OPC. Houever, it ia clear that^if

the action taken by tha UPSC or tha OPC, can be justified on

tha grounds mantionad by us, tha absence of any written

obeervetions by either tha tnembar of tha UPSC or the OPC ia not

of any conaequenca,

35. Tha leernad counsel for tha applicants had serious /
I

doubts about tha legality of restricting the zone of consi- (
deration to only 144 parsons, even if the 70 vacancies were

taken into account without segregation, i.e/on the basis of

tha formula 2x t 4. He pointed out that ^is is contrary to

the Annexure A-3 instructions in 0.A,15S4/91, which require

that tha number of persons to be considered should be three

times the number of vacancies, if the vecancies are four or

more, A plea of this nature can be raised only by the persons

who have been excluded from the zone of consideration by ^
determining it as 2x *4, where is the number of vacancies

axcaadingy That apart, the iaarnad counsel for the applicants

submitted that the zone of consideration (i.e. 2x *4) ta s been

coi ractly determined on tha basis of the modified instructione

in D.C.P.T. C.n, No. 2201l/l/90-Estt.(0) dated 12.10.90 kept on

file.

36. That takes us to the next important issue regarding

reversion of tha OCIOs who w are appointed on ad hoc basis as

3A0(E) but hava not bean ragularlsad as 3A0(E) a by the OPC.

The plea of tha applicenta in 0.A.1047/92 who are aggrieved on

this score ia that thay should be ragulariaad bacaus a thay

hava already held the post for about two years on an ad hoc

'V
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^ basis. Us do not find any aarit in this contention. The
officars wars appointed in Novambar, 1989 only on an ad hoc

and seniority*cum-fitness basis^as the recruitment rule to

govern their promotion had not bean finalised. The draft

recruitment rule, which has bean approved by the Home Ministry

and the '^inistry of Personnel and has received the implied

approval of the UPSC^provides for selection. Therefore, the
above promotion cannot confer any right on the appointees for

regulariaaticn, unless they are selected by the OPC. Otherwise,

it will be highly discriminatory, beceuse^mora meritorious rsons,

who might be their juniors, but would have stolen a march over

them if a proper selection had been held, would be denied their

legitimate due.

37. The principle of ragularisation merely on the length

of ad hoc service cannot extend tc a promotion post. That

principle has validity for posts tc which appointment is made

by direct recruitment and hence, an ad hoc appointee^workirg

fcr a long period against a vacancy to be filled by direct

recruitment, can claim regularisation. But even in such a case,

h!» hss to satisfy all the conditions of recruitment. That

principle cannot apply where the post is to be filled up by

promotian after considering the claims of all persons who are

in the zone of consideration,

36- However, a perusal of the record (File No,2/Prom(C)/B9

(4)) shows that there are some special features about the

circumstances in which the order of reversion has been passed^

bm which require consideration.

39. The bench mark for selection by the OPC in accordance

with para 6.3.1 of Annaxure A-3, guidelines in OA 1554/91, is

only •Coed*. File No. 2/Prom(G)/69-(4) relating to the

OPC was also seen by us. For the first* selection held
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In a.rch. ,991. th.r. ...r, 70 «e.„cl„, or which only
54 vocncios wer. to b. flU.d by th. go^r.l conUidotSs Uk.
th. oppllcnt. in th. O.*,. Th. OPC or n.och. ,991 r.conn.nd.d
69 n.«,.s on o.rits .rt.r consldorlng 112 persons. Includins
th. C.ses or .11 th. .d hoe .ppoint..8 .nd others who r.ll In
th. ron. or consld.r.tion .nd u.r. .liglbl., l.ssing on. pi.c.
ror , Sch.dul.d C.St, csndidat.. The.. 69 nsrses Included 54
9on.r.l c.ndldates. or who. on. wa. adjudged to be outstanding
and 52 persons were adjudged to be 'Very Good'. Thus. 53 persons

already better in si.rit than parsons adjudged to be 'Good',
uhateuer bs their Int.r-se seniority. These included 21 out ^
or the 47 general cendidst.s who had bean giuen ad hoc appoirit-
isent by the Annexure A.4 order (OA 1554/Sl) and the regaining
32 ware only OCIOs. junior to the applicants. The re,sainl,,
one place i.e. S4th vacancy, was rilled up by the seniorrost
ad hoc appointee who was graded 'Good' l.r. Panwala).
The DPC also included two persons. Herish Ch. 3oshi and
ITehendra P. Singh, belonging to the general category, who had
also Good grading, among the 16 vacanci-es reserved Tor SC/3T
hese thre- gf^nerel category pptsons^are at Seri«l f'Os 1,2

3 cf the seniority list of eligible DCICs consiriered by the
DPC. That left 17 persons from the .d hoc eppointees^uho alone
remained unselected in 1991 end who had 'Good' grading^but
cculd not be regularised for uant of vacancies and should have
been reverted prospectively^on not being selected.

40, For our present purposes, it is sufficient tc note

that the IB proposed to extend the ad hoc appointment of the

non-selected ad hoc appointees^ as a one time exception^ti 11
they are coiisidered by the next DPC. Two reasons uere given.
(File No.2/Prom(G)/B9(4) relating to -DPC for promotion of
DCIO to the rank of 3AD»). Firstly, the persons have been

graded •Good* and, therefore, are fit to hold the post of
3AD(E). Secondly, while thore were "BO vacancies in the

\8^ promotion quota, there were 33 vacancies of 3AD(E) in the

K

I
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cl.putallon/tr.nsr.r .uct. .nd th«. wa. llttl. po.aiblllty
cf thas. poats b.lng fill.d up. This „a, aQtaad to by th.
r,mister of State in the Home rinlstry and subsequently,by
the Department of Personnel for six months upto 3.10,1991.
Llkeulse, a further extension of thr.e months In the

t n icr5 uaa also eoraBd to in respect
ad hoc .'ppointment upto 3.1.1^92 uaa aiso ay

of II parsons out of the list of 17 persons, who alone faced
tte prospects of reversion otherulse.Uhile aareelng -1th this

o 1 nnic 12 1CC1. the Home f.inister also recorded theproposal on|v,i^ai. 'I =

follouinQ mi nutp:

''I think referpnce for ad hoc appcintmenta should
have been made before moking the appointment, I
would like to knou the reasors".

(File No.2/Prom(G)/B?t^) regarding adhoc appointment of
DClC tc the rank of 3fiO).

IP

41, No doubt, reasons uert given by the IB on 2.1.1992 -
someuhat imperfectly as ua think - but that is not imporlcrt.
Uhst is importP.nt tc note is that uhila furnlahing the
t.asons en 2.1.1995 - i.e. one day before the extended term

of adhoc appointms.M of II (arsons * ua,, to sxplr# cn 3.1.199X-
18 also made a proposal that as the UP5C has still not met
for making the second toond/eelecticn, the term of ad hoc
eppcintmant cf 9 ofricera^uho alone rssainad for regularlsation^
be axlandad till 31.3.1992 or till the neu panel -as received,
whichever uae earlier. This proposal uaa considered by the
aoint Secretary, Police in the Ministry of Home ftffelre, who
rejected It on 27.2.1992^1n vleu of the Home Minister'e earlier
minute reproduced above end the file returned to tho I.B.,
without obtaining the orders of the Home Minister, Thereupon,
the impugned order dated 27.3.1992 reverting 9 persons from
4.1.1992 -aa Issued which Is challenged In O.A,1047/92.

: -i

it
i
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•V'«. counsel for the applicant, ha. r.le.d '
the lesu. that as the axtenaion or ad hoc appolntiaent „aa
.pproved by the President of India and issued in his naae, the
leipugned *nne*uie Aorder of reu.rsion dated 27.3.1952 I„
C.A. 1047/92, uhich has not been issued in the name or tia
President of India^ia illftgal and inusiid. Ue do not find it
necessery to go into aerltr of this issue^in theuieu that u.
ere taking about this order.

43. After a perusal of the files, ue are satisfied that
a proper reply had not been giuon to the Home Minister's 4
minute datedir. 12. igc 1. The Ho.,e r^inister's objection was not
that the Intelligence Bureau comes up with a last minute

proposal for extension of ad hoc appointment, instead of
sending such proposal uithin time. The minute of the Home

Minister makes it dear that he was under the impression that
the adhoc appointment was made^ln the fiist instance^uithout
obtaining Government's prior sanction. Th^t seemed to be

justified becouse^the preceding note dated by the ^
Under Secretary merely derified that the extension of the

ad hoc appointment upto 3.10.1591 had already bean approved by
the Minister of State for Home. He did not make it clear that

^ hoc eppolntmentj made in November, icgg which
to ••iiAvt till regular aelection was considerad^had bean made
with the approval of the Home ^''inister. If that point had baen

made in that note, perhaps, there might not have been any

occasion for the Home Minister to make the ramerk he did on

19.12,1991, In our vlau, the officare in tha Home Ministry
hava miaconatrued tha minute of the Home Minister. It uea not

as if tha Home Minister was agsinat extension of tha ad hoc

appointment^whatavar be the justification, Tharafora, the

3oint Secretary, Police was not right in assuming that this was

^ the pueport .f the H„.



-31-

th« latMt proposal d.tsd 2.1.1992 of ths IntsUlgenco Bursau
^ to the Home fllnister^uith hia commenta on their merit and mlao

cfcrifiad^uith reference to the eiinute dated 19.12,1991pthat
the initial ad hoc appointment made in November, 1989 was made
uith the apaciflc approval of the Home Miniater.

44, Ae this has not been done, we are of the view that
this ia a case where a decision has not been taken properly

on 'the propoeal of the 1.8 for further continuance of the ed hoc
'appointment in respect of 9 persona. The fact that the OPC
had not yet met for the second selection and also that there
were vacancies in the Intelligence Bureau, which the Director

stated, was difficult to fill, are important factors which
should hava been taken into account by the competent authority

before the impugned order of reversion was passed. It is

useful to remember he re that in the draft amendment to the

Recruitment Rule a provision was being made for filling up

by promotion those vacancies (25^) which are not filled up by
deputation/transfer. The proposal dated 2,1.1992 of the IB

should, th-erefora, have been examined on merits keepirtj in view

the background to the proposal and the proposed changes in the

rules of recruitment and order of the Home fiinister ought to

have been obtained. As this has not been done, the applicants

in O.A. 1047/92 are entitled to relief.

45, Ue should now deal uith certain other contentions

raised in these cases in the subsequent pares,

46. In the written statement of the applicants, it is

contended that the ad hoc appointment made in 1989 (Annexuie A-4
an

order in OA 1S54/9l) is as good as/appointment by regular

selection by ^e appropriate OPC. This contention is devoid

of any substance. It is seen that in accordance with the

, 3AD Recruitment Rules for promotion of SID as 3AD (Annexure A-1

of that OA), a OPC chaired by either the Chairman, UPSC or a



«..b.r .r th. UPSC with th. D.p„t, 01r.ctcr, E,t.bll.h.m, ^
lnt.lll9,nc. Burt.u and Deputy Secretary, EPD. Plnlatry or Hoe'T

»-P«-ent.l Pr.eoticn
Co«eHtee)>nd the pethod of recrult.ent la by eelection. If
the ed hoc appolntpent u.a pade after conal deration of the
ce.ea by auch . OPE by aelection,ori. could contend th.t th,
eppolntpent had the trapplnga of e regular eppolntpent. The
record, (Fll, No. 2/Prom(G)/B9(4) of the IB dealing ulth thla
eubject) reveal that the officer, eligible for conalderatlon
for ad hoc promotion were conaldared by a OPE consisting of
the Deputy Director (tatabllahment), Deputy Dlrector(u), Deputy
Director (ER) of the Intelligence Bureau, end the ecrutlny uas
Pede etrlotly on the besle of non-eelectlon (eenlorlty-cup-
fitness es mentioned in the DPC proceedings).

47. Another ground raised is that as the respondents

thamsalves have found it fit to extend the ad hoc appointment
from time to time end eleo as they were to,be sent on deputetion
to other orgenisations as 3A0 (Annexure A-8 in OA 1554/Pi),
there was no basis either for supersession in the matter of ^
selection, regularisation or for reversion. The contention

raisdd is untenable because, the DPC which specifically met to

con^der the cases of the ad hoc appointees for regularisation
and/others for appointment^did not find some of the ad hoc
appointees eligible to be included in the panel of 65 names

for the 70 vacancies. This circumstance gives the respondents

full authority to revert these not included in the panel. The

other attendant circumstance referred to by the applicante is

only the steps initieted by the much maligned third- respondent

to postpone^for as long as possible^the day of recl«>"^"0 fcr
;

such non-selected ed hoc eppointees and does not give them

^ any right to be regulerised.
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48», Af» «tt»«^t h»« b«»o mad* to c«»t eblii^uoly • doubt

•bout the fairnese oT the selection eisde by the DPC dfv the

•econd occesion in OA 2192/92. It is pointed out thet

Kailssh R«i who was not a elected in the panel by the first

OPC was adjudged to ba outstanding in the subsequent DPC

held in Duly, 1992, This is really astounding and reflects on

the o^ecttxlty of the DPC, A perusal of the records of the two

DPCs aeeting shows that the suspicion is without any basis.

When the DPC first met on 11,3,91 and 12,3,91, Kzilash Rai,

an ad hoc appointee, who was at Serial No, IB of the seniority

list, was graded only •Good*. As pointed out in pare 39

Supra, out of the general candidates inducted in the panel

of 69 names , there were only three persons uith'Good*

grading, who were at Serial No, 1,2 a9d 3 in the seniority

list. Hence, Keilash Rai, who had •Good* grading was not

inducted in the panel, ha being junior at serial No, 18, In

the subsequent DPC held in Duly, 1992, Kailash Rai was at

serial No, 8 of the seniority list. He was assessed this tiire

as 'Very Good*, There is nothing improbable or impossible

about this assessment nor can it be attributed to bias. Such

a revised assessment has not only been made in the case cf

Kailash Rai, but also in the case of L«S, Raddy at Serial No, 1

of the seniority list,who also was graded only •Good*in the

earlier selection. If, out of five years, a person has secured

only for two years *Very Good* grading and *Good* grading for

the remaining three years, he is likely to be placed in the

category *Good*, In the case of such a person, reconsideration

after one year can make a substantial difference, if he earns

a 'Very Good' grading for the latest year auch that in the

five years considered for review, there are three 'Very Good*

reports and only two 'Good* reports, in which case he is likely

^ to be categorised as 'Very Good*, The auepicionientertained by
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"9.rtf. thus, h.v. no b.olo.

19. 1' th.t; In th. .bs.nc. of ruUs, too
dlff.r.nt n.thods h.o. boon folloo.d to th. pr.Judlc. of th,
•pplleants. Th. first Is an ad hoc method of promotion In
Nov.,b.t. ,989. Th. ..cond 13 r.9ul.r promotion In ,951
1992 following dlff.r.nt standard.. It h.s been stst.d that
this hss been don. to snsur. that th. f.woured candlibtos
•r. selected. This has to b. rejected outrl9ht because no
official hss been Impleaded by n.me^sltagina that he was guilty
cf bl.s In making th. seleotlon. That apart, we have alre.-dy
seen In what clrcumstarces ad hoc promotion waj first resort./"
to In ,989 and how a proposal was made for regular promotion I
In ,990 when th. draft amendments to the recruitment rules
had been sent to the UPSC in Dune, igcQ.

50, An objection has been taken in the written note
to the absorption or SICs as 3AOs in 1969. It is stated
that the 3A0 Recruitment Rules required three years of recular
service of SICs to become eligible for consideration for

promotion as 3A0(E). This rule was thrown to the winds
SICs who had les-s then three years service were absorbed as ^
3AD(£:)s, whereas, a number of OCIO9 uho already had the
requisite qualifications were not even considered for such

absorption as 3AD(E)8,

51. In the first place, if the applicants were really
ofaggrieved by the absorptions/ineligible SIOs as 3A0(t:)s, they

should have impugned the orders sanctioning such absorptions
and thay should also have impleadod the SICs likely to be
adversely affected by such challenge. This has not been dona.
That eprr t, tha respondents have explained why it became
neceeasry to merge the cadre of SlOa with the cadre of qA0(E)8^
Irrespactiva of the service rendered as SIO. At beet, this

le

and
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"" "• to b. . pro.otIon of SIO. .. 3A0,
y th, 3AD R,crult..nt Rul.=. .rfr r.l.xing th. pro„l.i„„,

r„„dln9 Lnsth of qu.llfylna ..rvic. T,.t by Ito.lf doe. not
9l« .ny right to OCIC, Irr.spsotiv. of th.lr .xporionc, to
be absorbed directly as DADs,

52. Aplo. Is OBd. by the appUcsnts that the respond.nts
should bo ^directed to produce th. character rolls of all the
peraons/not e.rely the character rolls of those officers uho
-ere not regul.rlsed by the UPSC, For three reasons, ye do not
find any need to look Into any character roll. Firstly, the

, applicants themselues have contended that the appointment should
/ be on the basis of seniority subject to fitness and not on the

basis of the selection method. Therefore, they cannot ask for
a perusal of the character rolls of all the persons to find out
uhether the selection has been done properly by the OPC on the
basis of the character roll. Secondly, nc pleading has been
made alleging bias on the part of any member of the OPC In
considering the selection for reguUrlsatlon/aFpolntment as DAD.
Ue have also held. In pars 4B supra that th. suspicions entertained

y, about the selection by the applicants have no basis.
53. ' Uhat remains Is to refer to the authorities cited by
tte parties. Along list of such authorities have been furnished
by the learned counsel for the applicants. The particulars of
these euthorltlas are given In the footnote on page 38. Ue notice
that the eppllcant. have not been able to cite any authority
uhlch militates agelnst the conclusions reached by ua. Nevertha-
1.SS, ua shall raf.r to the f.y authdrltl.a uhlch wa f.al
explain, th. corr.ct position,and era relevant.

54, Thert Is no nssd to rsltieraf* fK-f uum
rsicerets that clubbing of vacancies

by the OPC. iriuata. proc.,«„gs. The gu.stlon la yi,n this
bar will apply. In our view -/para 39 to 34 Supra - this
objactlon can be ralaad only l„ rasp.ct of the year, .yt.,
applicants b.cam. .Hgibi. for consideration which was «arch, igg,
uhen th. BPC met and took not. of th. amendment to th, rul«. Ho i

• * „ i
I
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diract authority has baan producad that awen then^tha vacanciaa
of 1669 and 1990 could not be clubbed and coneldered togeltler.
In fact, Uttam Singh We, The State of Punjab and Others, 198610
SLR 644 (Punjab and Haryane High Court) raliad upon by tha
applicants follows the judgement of the Supreme Court in Y.V.
Rangaiah end Ora. Vs. 3. Sraanivasan Rao and Others, AIR 1S83
SC 652 which laid down the rule that the eligibility of a

candidate for purpose of promotion has to be seen when tha

vacancy for such a candidate occurred. Ue have already held,
that the eligibility of the applicants arose only in March, 1991,
Therefore, the vice of clubbing can be raised only in respect //
of vacancies of 1591 and later years. Ue do not find anything \
wrong in the QPC considering the vacancies of 1569 and 1950

together in the meeting of the DPC held on 11th and 12th March,

1951.

55, Relying on the decision of the Allehrbed High Court in

Lala Ram Ketiyar Vs. State of UP, 19B6(l) SLR 105, it was urged

by the learned counsel for the applicants that the ad hoc
appointees have necessarily to be regularised in preference to

others who had not been given ad hoc appointment, Ue have seer^
that judgprfnt. It is cie-rly distinguishable for the simple
reason that the Government of UP he d issued the UP Regularisation

of Appointrrents (On post oi^ide the purview cf Public Service
Commission), Rules, 1579. Rule 4 thereof provided that any one

appointed on en ad hoc basis prior to 1.1.1579 and continuing
on the date of the commencement of the Rules and has the

necessary prescribed qualifications and has completed three years
service shall be considered for regularisation before any reguier
appointment is made on that basis in accordance with the relevant
service rules. In other words, there was a special dispsn-

sation in favour of the ad hoc appointees in preference to
outsiders,which distinguishes that case from the presmnt case.

i
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56, It is pointed out that the Supreme Court has

laid down the rule in State of Haryana and Ora Va, Pyara

Singh and 0rs,(3T 1992(5) SC 179) that if an ad hoc or

temporary employee is continued for a fairly long spell^

the authorities must consider his case for regularisation^

provided he is eligible and qualified according to rules,

and his service record is satisfactory and hia appointment

does not run counter to the reservation policy of the State.

It is, therefore, urged that the ad hoc 3A0(C) should have

been regularised as 3A0(E)s because that they had held the

post on ad hoc basis from November, 1969 and, therefore,

they could not either be overlooked in the process of

selection or reverted later due to non-selection, Ue do

not know hou this judgement helps the applicants. For, the

raspondents have done nothing but what the Supreme Court

has directed. The DPC has considered the applicants ucrking

on an ad hoc basis in March, 1991 and latei in 3uly, 1992,

The criterion of selection was adopted which cannot be

faulted as shown elseuhea and the applicants were not found

as meritorious as othr rs. That apart, it has to be mentioned

that the principle contained in this judgement is applicable

to a Case direct I ecruitment, where it does not affect

the inteiBsts of others, Cn the contrary, in the present

rase, the case of the applicants cannot be considered in

isolation es that will be detrimental to tha Interests of

others^who were also aligible for promotion on the critarion
of selection.

Thus, the applicants have not baen'able to clta
any authority to aatabllah their caaa,

«

roUoulns
authorlti,^. In the vl.u th.t u, have t,|<.„ .bout ttaa.
O.A., do not find It n.o..s.ry to ,x.,in. th«,.
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rODTNOTC (S«B para 53 and 58),
" " V

LIST or CASES CITCD BY THC LCAF.NCD CCUNSCL FCR THE APPLICANTS.

1, 1966(l) SLR-644 Uttam Singh Vs. Tha Stete of Pb and Cra,

2, 1980(l) SLR-291 f.P, Aggarual Vs. The State of Rajasthan,
i

3, 1987(2) CAT 631 Krlshan Chander Ve, Union of India.

4, 1986(4)>SLR»155 T,R, Kapur Va, State of Harya na 4 Cra,

5, 3f 1991(5) SC 35 Nirmal Chander Chatterjae Vs. Union of India,

6, 1988(2) SLR-182 Gowt, of Andhra Pradeah 4 anr. Vs. Or, Plur?ii
Bebu Rao and anr, 1

\
7. ATR 195?(l) CAT-151 S.fl, Nandgasnkar Va, Union of IndiaivC ra.

6, Special Appeal No,91 of 91 Lalta Fraaad Vs. U,0,I. h C;3.
(Allahabad High Court)

9, 3T 1992(5) SC-179 State of Har yana Va, Piara Singh I Cra.

10, 1988(l) SLR-327 Gainda Ram 4 Ors. Vs. TCO 4 Cra.

11, AIR 157B SC 1326 Tejindei Singh Sandhu Vs. State of Pb 4 Ors.

12, 1967(2)SLR 362 Karnail Singh Va, Dejhi Administretion,

13, AIR 1S83 863 SC Y.N, R&ngaiah Vs. 3. Sreenivesa Rao 4 ^

14, 1986(4) SLR 704 Alik Nareyen 3ha Vs. UCI 4 Crs.

15, 1989(4) SLR t®91 Sunil Kumar 4 Cra, Vs. State of Harypne 4 Ort
16, 1986 AIR (SC)l626 38rn8il Singh 4 Ors. Vs. State or Pb 4 Cis.
17. 1991(f) SLR-799 State of Haryana Vs. Karam Singh Peon,
IB, 1990(1) SLR-7e4 State of Pb 4 Anr, Vs, 3arnail Singh I Crs.

19, Urit Petitions No.1181 to 1191 Syed Younua Ali Vs.UCI 4 Crs.
of 1592

20, 1586(4) SLR 701 Akoijam Punyabati Vs. Hanipur Pub lie Service
Commission 4 Crs.

21, 1986(l) SLR 105 Lala Ram Katya Vs. State of UP 4 Crs,

22, 1984(l) SLR 520 RaminJer Singh 4 Ors, Vs, Dagdish Prasad 4Cis.
23, 1987(5) SLR 531 B.fl, Sharma Vs. State of Haryana 4 Cra,
24, AIR 1987 SC-415 T,R, Kapur Vs^ State of Haryana,

LIST OF CASCS CITCD BY THC LEARNED CCUNSCL rOR THC R8SPCNQ8NTS

1, 15e9(s)SLR CAT (Hyderabed)493,
2, AIR 1986 SC 1069,

3, 1989(16)SLR(CAT CHANOICARH)407,
4, 1989(4) SLR (CAT CALCUTTA)205,
5, 1987(1) SLR (CAT DELHI) 705,
6, 1992(2) SL3 (CAT CALCUTTA) 320.
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59. For ths detailed reasons given above* we dispose
of these O.As as follows}

(i) Ue find that the orders dated 29-4-1991,
Annexure h-5, Annexure A-e and Annexure-A,7
in 0,A, 1554/91 are valid and cannot be

assailed on any ground and that the Annexure-A

order dated 21-6-1991 in that O.A. rejecting
the representation cf the applicant P.K.Sinha

cannot be faulted. Accordingly, O.A, I554/91
la dismissed.

(ii) Likewise, we find that the Anne>o re Aorder
dated 20-8-1992 in O.A.2192 promoting 24

DCIOs as 3ADtE)s after reguiar selection is
valid and cannot be assailed on any ground.
In the circumstances, O.A .2192/92 is dismissed,

(iii) In so far as O.A.1047/92 is concerned, the
impugned Annexure—A order dated 27—3—1992

therein, in so far as it reverts the three'

[V

r V«

applicants in that O.A, from 4-1-1992 to the

post of DCIC,i8 quashed- both due to its being

retrospective in effect and arbitrary in nature-
and we direct that these three applicants shall

be^emed to be continuing as Joint Assistant
Director(E) on an ad hoc basis u.e.f. 4-1-1992
and they shall continue as such, until an

appropriate order is passed by the competent
authority, in accordance with law, after

considering on merits the proposal made by
th. Intelligence Buceau on 2-1-1992 for continuing
their ed hoc appolnt.ent, In the light of the
obeervatlcne ue hav» .ade In thle regard and
ue further direct that. In no clrcu-etance,
shall these appllcante be reverted ulth

i,/
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retrospectiv/8 effect,

6C. The&e three applications are disposed of as above.
There uill be no order as to costs. Acopy of this judgeirent

be placed in each of the three cases.

(3.3. hegoe:)
r.ErBCR(3)

(n.a^^rishJan)
VICE CHAlRrAN(A)
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