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Hon'ble Oustice Hr« Ram Pal Singh, \/ice«*Chairfflan (3)

Hon*bl# Hembar, Shri I.P. Gupta, nambar (A)
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For the Applicants ••• Shri G.O, Gupta

For tha Reapondsnts ••• Mrs. Raj Kumari Chopra,

Shri G#L« Sanghi, Sr. ASwacata
for Intarwonor raapandenta with (Xia« caunsal far tha

petitioners*

1* Uhsther Raportars of local papers may
ba allowed to ass tha Oudgamant ?

\/^m To b# rafarrad to tha Raportar or not 7

/"DELIVERED BY HON'BLE SHRI I.P. GUPTA, HEHBER {,k)J

In this application filed under Section 19 of

tha Administrative Tribunal Act, the applicants have

broadly ask^ forNnafoliowing roliafs s-

(1) Directing that the O.H. datad 19th 3uly 19B9
(Annexura AS) is ultra vires and unconstitu
tional to tha extant it fixes 1st October

of the year, to which the vacancies belong
and where ACRs era written financial year-
wise, as the cut off data for dataraining
the aligibility for promotion;

directing that the cut—off date for the above
purpose should be 31st March 1992 in the

present case; and

(iii) declaring the applicant as aligiblb for
considaration in the OPC to be held for
making promotions to 35 additional posts
amongs others in the SAG/Consultant Grade

in the seals of %5900-6700,

2. The applicants are presently employed as Specialists
Grade I in the scale of 4500-5700, which post belongs to
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non-Uaching SpaciaUat sub-cadra of the CantraxSf^lth

Sarv/ico conatitutad undar the Central Haalth Sarvica

Rulaa, 1982 as amended from time to time. The appli

cants were initially appointed/recruited as Specialists

Grade II by direct racruitment on the basis of their

selection in the open competition through the UPSC on

various dates betusan flay 1970 and Novambar 1973, In

the non-taacMng Specialists Sub-Cadre, the post higher

to the post of Specialist Grade II hap|»endd to bo that

of a Specialist Grade I. The said post was to be

filled by the method of promotion to the extent of 753C

of the posts failing which by direct recruitment and

25^ by direct recruitment. The experience required uae

7 years combined regular service in the grades

3, Later on, on the basis of the recommendations ef the

Fourth Pay Commission, the scales ef the two levels i.e.

Level I and Level II became % 5900-6700 and some of the

applicants who were Specialists Grada II got the revised

scales from 1,4.98 and some from 31,3,89 after completion

of a minimum of 9 years service in the post of Specialist

Grada II. The erders issued in this regard said that

Specialist Grade II Officers of the Won-Teaching Specialist

Sub—Cadre of the Central Health Service were placed in the

Specialist Grade II (Non-Functional Selection Grada) in the

payscala of %, 4500-5700 in their respective ^speciality.
4, A committee had been set up under the Chairmanship

of Shri R.K, Tikku in the Cabinet Sacratariat to look into

all aspects of career improvement and cadre restructuring

of the doctors of the Central Haalth Service, The committee

submitted its report to the Government which considered
/

report and took certain decisions. These decisions

are contained in the Office flemorandura dated 14th November

1991 (Annexure A3), Amongs various recommendations, the
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following ore included }-

^ (1) 35 additional posts of Consultants (i^ 5900-6700)
ahall be created in the Non-teaching Specialists

S«b-cadre of the Central Health Sarv/ica by up
grading an equivalent number of posts of Special
ists Grade I (%• 4500-6700) on floating basis.

(2) The distinction between the Non-Functional
Selection Grade (Rs. 4500-5700) and Functional
Grade (fc.4500-5700) will be eliminated in the
Central Health Serwice. All Associate Professors
in Non-Functional Selection Grade (fti.4500-5700)
shall be designated as Professors from 1*12.91.
All Specialists Grade II officers (Non-teaching
and Public Health Sub-Cadres) in the Non-

Functional Selection Grade (fe.4500-5700) shall
be designated as Specialists Grade I w.e.f,

m2.1991,

(3) All Professors (h, 4500-5700) and Specialists
Grade I officers (Non-teaching and Public
Health Sub-cadres) will be eligible for consi

deration for prometion to the Senior Adminis-

tratiwo Grade level posts (fc.S900-6700) subject
to availability of vacancies, provided they have

completed at least 3 years of rogulor service in
the scale of fe. 4500-5700 irrespective of whether
the said service was performed in the Functional
Grade or Non-Functional Grade of (6.4500-5700.
The Associate Professors and Specialists Grade II,
officers presently i„ the Non-functional Salec-
tion Grade and to be designated as Professors
and Specialists Grade I officers respectively
from 1.12.1991, shall on masse be placed below
the existing Professors and Specialists Grade I
officers respectively for the purpose of prepar
ing eligibility lists for consideration for
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promotion to S«nior Administrativo Grad(

posts (5900-6700),

5. According to the Central Health Service (Amendments)
Rules, 1989, the posts of Super-timo Grades are to be filled
by promotion failing yhich by direct recruitment. For

promotion officers holding peats in Specialists Grade I
in Non-teaching Sub-cadre with 3 years regular service
in the grade is required. Alternatively they should have
17 years of regular service in Group Aposts. The applicants
do not have 17 years service in Grade Abut the Laarned
Counsel argued on the strength of the prevision for 3
years regular service in the grade of Specialist Grade I.

6. The contentions of the Learned Counsel for the
applicantii uere •—

(1) The cut-off date as 1st October of the ytar
where ACRs are written financially yearwise
for determining the eligibility of the efficers
for promotion is arbitrary. His arguement uas
that if the vacancies for the year 1991-92 were
to be filled then the cut-off date should be
31st March 1992, There uas no sound reason for
fixing the date as ist October when 35 posts in
super time-scale were also created later than

1st Octeber consequent upon the cadre revieu.
(il) For purposos of computing 3 yoocs pogular oorvieo

in tho ocalo of Ik 4500-5700, tha period of aarvica
PPrformad in tha functional gr.da or non-functi.nai
grad. of ik 4500-5700 ahould ba taken into account

•like in terma of para 5 of the O.B. dated 14th
Nouember 1991 i„ued by the lliniatry of
Health, aa extracted earlier in thie order.

(ill) T. deeignet. Aeeociata Pr.feeea^^peciaf*brade II
en functional Selection Grade ef Ik 4500-5700

ae Profeeeora/Spacialiete Grade I from 1.12.91
arbitrary. Since the payecala af Ik 4500-6700
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i» the scale sf Prsfessers/Specialist

Grade I also, thsrefsra, the designation

sheuld relate to the date uhen this scale

was granted to the applicants,

7. The Learned Counsel for the applicants argued that
by designating the applicants as Specialist Grade I from

1.12,1991 and by taking the cut-off date for eligibility
00 1.10,91, the applicants are being denied the benefit
of being considered for the post of Consultant/SAG,
though they have been getting the non-functional scale of
fb, 4500-S7D0 from 1.4.88 or 31,3,89.

8. The Learned Counsel for the respondents contended
that the cut-off date as lot October was fixed by the Govt.
by order dated 19th July, 1989. This cut-eff date which
is the middle of the financial year was prescribed by a
general circular and is applicable for all categories of posts.
The applicant cannot find fault with this circular uhen it
has been acted upon for various promotional posts under the
Government of India and even in respect of other posts created
as a result of the recommendations of the Tikku Committee

Report, He added that the memorandum dated 14th November 1991
containing the decisions of the Government of India
regarding the Tikku Committee Report was clear enough.
35 additional pests of consultants were created in the
Non-teaching Specialists cadre of the Central Health Scheme
by upgrading an equivalent number of posts of Specialists
Grade I (lb 4500-5700) on floating basis. The distinction
between non-functional selection grade and the functional
grade was eliminated from 1st Oecember 1991. This date
has also rationality since the decisions were taken by
the O.n. dated 14th November 1991 and, therefore.
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the elieinatlon of the dietlnetlon b.to,^
runcuonel grade and non-funcUo„aI grade couid either he
rro. Uth Neveeber 1991 er free the let of the eonth
foneelng the d.te ef the iaaue ef the order. The
l.t Oeeeebar 1991 we. accordingly gbeaan. Thare i.
no ocbitrarinea, .boot it. The epplicanbi were
Specialiet. Grade II Officer, (non-teaching) in the
non-functional gr.de of lb isoo-SToo end they were
Oasignated ea Specialiet. Grade I fro. 1.12.9,. jh.
Tocruitoent rule, for proeotion to the post of S«/
Consultant provided that officer, holding posts' in
Specialist. Grade I in non-teaching sub-cdre with
3years regular service in the gr.de would be eligible.
Though the applicants were hslding the .cel. .f SpeciaU.tb
-a. I, they were not holding th. posts of Profe..cre/x
PocralisteGrede I on the date of eiigmaity i.e. i.c

Octeber 1991 and were, therefore, ineligible for consi- ,
dsJTation far vacancies i»f fh--^.anciea of the year 1991-92.

Tha Learned Counsel far the raaoonH^ •
" rsapondents cited thacase of Suahma Sharma v/s State af R«^ /-

""jMthan1985Voluwe 72 SC 1378 7 tk- i378./. The Leacnod Counsel cited the
follawing therefrom

Tha problems of oo»/ernn>onf
ones arsei Sovernmsnt are practicalones and may juatifv i r t-t,

rough ecceoedations.' illoglcaT* rt",a"\T"'
and unscientific R..f oe ,••Aric. But even such
•hould not be hastilv nv riticism
best is « ^ 9 ®»tily expressed. Uhat is
OT any Choi "" '"e wisdo.
"ore errera ."f":: "
to our Judici .judicial review. It t. .na-
palpably arbitrary axercisss k-
laclared veld. "" "*

10.

by ord "'h*" ""of fe respondents were restrainedyorder dated 13th April 19,2 nolding the OPC for
laming up the 35 addltln^caiadditiondfycreated posts in the SAG/-nooTUnt in the seel, of . sgoo-STGo. This int.ri.
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relief i» continuing. A^LP uas filed in the Hon'ble
Supreme Court against the order of the interim relief
and against another order dated 1st July 1992 rejecting
an M.P. for impleading some petitioners. The Hon'ble

Supreme Court observed that it uas open to the peti-
tioners in the SLP to move the Tribunal for • modification
of the Stay order so as to confine the stay only to

the extent of the posts corresponding to the number of

original petitioneis before the Tribunal, The Court
further observed that it will bo within the jurisdiction
of the Tribunal to decide whether they should embark
upon a consideration of such an interlocutory prayer if

made or to proceed to dispose of the main matter itself

expoditioualy. The Hon*ble Court further gave the direc
tions to allow the petitioners in the SLP to be formally
impleaded. However, they mads it clear that the partici
pation of the petititiionero should not entitle them to
re-open the earlier stages of the pleading and they shall
be entitled to make their submissions on the existing
pleadings.

(referredSbovo) n s , implaaded petitioners^ /.on the O.A, as also on the interim relief.

u. ha»8 daeidad te daal ulth tha casa and diapaaa of the
main matter itself, havina ^ .
ments. ' having had the benefit of detailed argue-
12. T^o first question bafore us for consideration
ia whether the cut-off date given in the O.fl. dated
19th July 1989 of the Department of Parsonnel ATraining
ia maintainable or not. This Memorandum fixed the cut-off
date as Ist October of the year where ACRs are written
financial year-wise for determining the eligibility of
officers for promotion. About cut-off date, no doubt
the choice of the date, which has necessarily to be
introduced te effectuate some benefits is open to ^
scrutiny by the Bench and must be supported on the
teuch stone of Article 14. The Learned Counsel for the

applicants quoted extensively fram ^
y rem the judgement in
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ths cass of 0,S« Nakara v/s Union of India (AIR 1983 SC 130).

In thia case tho claasification in the raviaed penaion

formula botwoon panaionera on tha baaia of data of ratiro-'

mant apacified in tha mamorandum waa held arbitrary and

violativa of Article 14 of tha Conatitution, The Court

had obaarvad that all paraona aimilarly eircumatancal ahould

be traatad alike bath in privilegoa confarred and liabilitiea

Impoaad. Squal lavia uould hava to bo applied to all in the

aama aituationa and there ahould bo no diacrimination

batwaan one parson and anothar^ifaa regarda tha aubjact

matter of tha lagialation tha poaition ia aubatantially

tha aama. The Court added that it waa the evant of retire*

mant aubaaquent to tha apacified data which introduced

diacrimination in one otharwiaa homoganoua clause of

panaionera. Tha Government could not pick out a data

from a hat*.

13* Similarly, the Learned Counsel for tho applicant

cited tho case of R.KaOjha v/a Land & Oavalopmant Officer,

New Delhi A Qthara ^1988 (fi) 601^ where Govarnmant

allawad banaHt of special pay in pay fixation from a

particular data and the applicant waa denied benefits

because ha stood promoted before that data* It waa held

r that no valid baaia waa shown for fixation of cut-off

data and therefore it waa arbitrary.

14* Yet another case was quoted by the Learned Counsel

V y for tho applicant. Thia waa tha case of Ranjit Singh v/a

Government of India /"l990 (14) ftlc 32qJ^* The observation

therein waa that the stipulation requiridg the applicant

to clear the trade teat acheduled to bo held during April

1988 was discriminatory when there waa no such stipulation

for those appointed prior to 18*3.87*

15, In the case of O.R* Nim v/a Union of India £"hlR 1967

SC 1301^7* the Hen'ble Supreme Court had hold that there

could not be an arbitrary date for fixing of a principle*

*•9
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16* K««ping in view ths abevs case laua and arguMmjM^

tha thing to be seen is uhather the cut-off date in this

case has been picked out from a hat , whether it divides a

hoiiogenous oIa|^ whether It impeses any condition an a

particular group exempting others similarly placed and

whether there is any illegality or irrationality or

arbitrariness about it* Just as the period ef service

in the previous post is required to be laid down by the

executive for promotion, the cut-off date for purposes of

reckoning has also to be so prescribed* The respondents

have done so. The date chosen iathemid of a financial

year (1st October) for tha vacancies of the year* One

can argue that if the vacancies relate to 1991-92 these

being considered should have acquired the requisite

experience by the beginning of the year so that they

could be considered for a vacancy falling in the earlier

part of the year. Others can argue with equal force if

not greater that it should be the end of the year i.e*

31st (larch 1992 since the vacancies of the whole year

were being considered* The respondents have chosen a

mid path and fixed 1st October as the cut-off date* This

is clearly intelligible. It is not a case of dividing

a homogenous «laes or stipulating some thing for one group
and something else for anothergroip: in a homogenous

class*. In the case of 0,S, (iakara all were pensioners

and removal of the barrier in regard to date ef retirement

did not affect adversely any petitioner* In this cese the

cut-off date is equally applicable to all. Shifting of the

cut-off date may help some but at tha coot of others,

yhether this cost is marginal^ or marked is immaterial.

The respondents have fixed a cut-off date not only for the

purpose of promotions in question in this case but for

promotions to posts generally in various Departments* The

*,10
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order slopcl i„ued ruch bBf.re ,hb ,uB=tion o,f ,ior^„sL
ihis cose scosc. Js find rc iriaticnalixy or ottiiariness
^bcict it. Je corrct facto tha occisaar aaer an .he ground that
tnalafide la'itiDtes or rtxTrprM^ a.o . r-n •: i*"-xrrer.jwus o-nc irra-ioral factors foul.
In this vieu of ths rriai er the cut—nff • a-n- <• • • .t-i. t, lb cur-otf uUte f.Lxea by the

resaonnanls as 1st Ociobsr is Upheld.

". The i.ext huestien uhich arises is uhether the full
setuice perforaec m .he furctioral arecc ci ror-fonciienat
grocB shoutc count toueres eIniabiiity. Deubaess, they uoold
Sd count it: terns of the u.l . o, ,i.asLry of Heslih cotco
14th f-ouenber. f=b,. But the itportant cprsleerstion is that
accordinc to the r8cr:ai, net-1 rules the ofticers to be conslcere,
should be Sptcialisls Erade-I. The date for elicibiUty is ctiar
irdned on the basis df ths cut-orf cate 1st Ucteber. Ths
eoplicants uere holoirg posts in SpeclsUst Grede-II only
thduch in the sdsle(non-furct rural) epuipalent to SpeciaUst
Oract I. The elstinclton befoetn the non-funo-local selectior:
Qrade(fe 45GC-57Q0) and funcllonal ciaoc (fe 45QO-5VOO) uas
eliminated and all tpaoielisl Graoe-H ofriaers(::on-teachind)
ih the non-functioral selection ptade uere designated as
SpGcislisti Gr2C& I f' 1 —1 91 T!«. r-U.e.r. 1-12-91. Therefore, it is ev/ident
that the applicants uere ret Specialist Grade I on 1st
October,1991. «n arguement that' the na:ter uas under
consideration for long and the date 1st December,1991 could
haue been advanced cces not take us far in consicsration of
the epplioant.s case. The fact remains that the Government^
decisions uere laker on 14th November ,1991 and there uas
nothiro arbitrary in the rpe nrr-m, • •y xn cne res^^oruen s riuing effect to their
cecision froai, a prospective cate* thr - i-o -nf •t-Lj inc. -av-e of isssue of the

decision uas 14th November.1991 and the responoer s
o-srstandably ,, ellninetcon

the r.istinct.en :etuecr the Specicjrsis 5^3^^ 11 (n cr fone ti en

...71
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and Specialists Grade I carrying the same payacale*

the prerogative of the Executive to decide from which data

the benefits should flew and so long as the fixation of data

was not arbitrary or unintelligible we cannot find fault

more so, whan it does not show any discrimination.

18* In the context of the aforesaid facts and arguements

in this particular case we are of the view that the reliefs

claimed in the application are not maintainable. However,

we hasten to say that we expect respondents to set in motion

the question of convening the subsequent DPC expeditiously

for the vacancies carried forward and anticipated during

1992-93, more ao, when the respondante are said to be having

40 vacancies during 1991-92 for which the eligible ones

according to the criteria fixed by the respondents are reported

to be only 33. The object of creating pests was to remove

stagnation and avoid frustration amongst Specialists who are

discharging vary important and responsible duties. It was

with this objective that it appears that non-functional scale

equivalent to scale of Specialists Grade I was prescribed and

given to some members of Specialists Grade II who had had long

years of experience. If the next DPC is held early their

avenues for promotion to posts of SAG/Consultants would open up

and minimise their frustration as they would be missing the

bus by a thin and small margin of time. This would also be

consistent with the guidelines of DPC issued by respondents

wherein it has been mentioned that the appointing authorities

should initiate action to fill up the existing as well as

anticipated vacancies well in advance of the expiry of the prev

ious panel by collecting relevant documents for placement

before the DPC.

19. With the observation as above, the OA is dismissed

with no order as to costs* The interim order, which gets

merged into this order, thsrsfors, stands vacated.

nember (A) Vice-Chair«an(3)


