IN THE CENTRA L ADMINISTRATIVE TRIBI
PRINCIPAL BENCH, NEW DELHI

Dlts-of Decision 50( 7‘? -

O0.A. Ne, 1035/92

Dre N.C. Saxena & Others soe Applicants
Vs.

Union of India & Others cee Respondents

CORAM:

Hon'ble Justice Mr. Ram Pal Singh, Vice-~Chairman (3J)
Hon'ble Member, Shri I.P. Gupta, Mamber (A)

4\ \
For the Applicants s Shri G.0, Gupta

For the Raspondents ese Mrs. Ra; Kumari Chepra,

Shri G.L. Sanghi, Sr, Advecate

fer intervener respondents with Hr. MK, DUa. ceunsel fer the

petitioners.

1. Uhether Reporters of lotcal papers may
be allowsd to see the Judgaemsnt ?

\//E. To be referred to the Reporter or nat ?

“es,

/ DELIVERED BY HON'BLE SHRI I.P. GUPTA, MEMBER (A)_7

In this application filed under Section 19 of
the Administrative Tribunal Act, the applicants have

breadly asked ferthefollewing r.llofs t=

(1) Directing that the 0O.M. datad 19th July 1989
(Annexure AS) is ultra vires and uncenstitu-
tional to the extent it fixes lst Octsber
of the year, to which the vacancies belong
and where ACRs ‘asra written financial yasar-
wise, as the cut off date for detarmining
the sligibility for ptomotion;

(i1) directing that the but-orf date for the above
purpose should be 31st March 1992 in the
present case; and

(111) - declaring the applicant as eligibla for
considaration in the BPC to be held fer
making promotions te 35 additional posts

amongs others in the 54G/Consultant Grade
in the scals of ® 5900-6700,

2., The applicants ars presently employed as Specialists
Grade I in the scale of &, 4500-5700, which post belongs to
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non-=teaching Specialist sub-cadre of the Central W&alth
Service constitutead under the Central Hsalth Ssrvics
Rulas, 1982 as amended from time to time. The appli-
cants were initially appointed/recruited as Spacialists
Grade II by dirsect recruitment on the basis of their
salection in thé opsn competition fhrough the UPSC on
various dates betwsen May 1370 and Novamber 1978, In
the non-teaching Specialists Sub-Cadre, the post higher
to ths post of Specialist Grade II happendd to be that
ef a Spaclalist Grade I. . The said post was te be
fillad by the method of promotion to the extent of 75%
of the posts failing which by dirsct recruitment and

25% by direct recruitment. The experiance required was

7 years combined regular sarvice in the graden

3. Later on, on the basis of the recommendations ef the
Fourth Pay Commissian, the scales ef the tws levels i.s.
Level I and Level II became R 5900-6700 and some of the
applicants who were Specialists Grade II got the revised
scales from 1.4.98 and some from 31.3.39 after complstion
of a minimum of 9 years service in the post of Specialist
Grads II. The erders issauad in this regard said that
Spucialist Grade II Officars of the Non-Tsaching Specialist o
Sub-Cadre of the Central Hsalth Service were placed in the
Specialist Grade IT (Non-Functional Sslsction Grada) in the
payscala of R, 4500-5700 in their respective gepeciality,
4, A committes had bean set up under the Ghairmanship

of Shri R.K, Tikku in the Cabinet Sacretariat te look inte

all aspects of career improvement .and cadre restructuring
of the decters of the Central Hasalth Service. The committes

submitted its report te the Gevernment which consideresd

/

the report and took certain decisions. Thase decisions
are contained in the Office Memorandum dated 14th Novasmber

1991 (Annexurs A3). Amongs various recommendations, the
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féllauing are included :-
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- (1) 35 additional posts ef Consultants (% 5900-6700)
shall be created in the Nen-tsaching Spuecialists
Sub=cadre of thg Cantral Health Sarvics by up-
grading an equivalant number of posts ef Spasciale
ists Grade I (%, 4500-6700) on floating basis.
(2) The distinction betusen the Non-Functienal
Selection Grade (k. 4500-5700) and Functional
Grade (R.4500-5700) will be eliminated in the
Central Hoalth Service. All Associate Prefessors
in Non-functional Selaction Grade (R. 4500-5700)
shall be designated as Professors from 112,91,
All Specialists Grade II efficers (Nen=teaching
~ | and Public Health Sub-Cadres) in the Non-
Functional Sslection Grade (k.4500-5700) shall
be designated as Specialists Grade I w.».f.
1.12,1991, \
(3) A1l Professors (M. 4500-5700) and Specialists
Grade I officers (Nen-teaching and Public
Health Sub-cadres) will be eligible feor consi-
deration fer prometion te the Senier A dminis-
trative Grade level posts (®.5900-6700) subject
4 to availability ef vacancies, provided they have
- completed at lsast 3 yaars eof reqular saervice in
the scale of R, 4500-~5700 irrespective of whether
ths said service was performed in the Functional
Grade or Men-Functional Grade of fs.4500~5700,
\S(/ The Asseciate Professaers and Specialists Grade II,
efficers presantly in the Non=functional Sglec-
tion Grade and to fbi designated as Professors
and Specialists Grade I officors respectively
from 1¢12,1991, shall on masse be placed below
the existing Professors and Specialists Grade I

efficers respectively for the purpose of prepar-
ing eligibility lists for consideration for
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promotion te Senior Administrative Grade sl

posts (5900-6700),
5. Accerding te the Central Health Service (Amendments )
Rules, 1989, the posts of Super-time Grades are to be filled
by promotion failing which by direct recruitment. For
proemotien officers holding pests in Specialists Grade I
in Non-teaching Sub-cadre with 3 years regular aefvica
in the grade is required, Alternatively they should have
17 years of regular service in Group A posts. The applicants
de net have 17 years servics in Grade A but the Laarned
Counsel argued on the strength Af the prevision for 3
years regular sofvice in the grade of Spacialist Grade I.
6. The contentions of the Learned Couhael for the
applicants yere :-
(1) The cut-off date as. 1st Octebar of the ygar
where ACRs are written financially yearwise
for determining the eligibility of the efficers
for promotion is arbitrary. His arquement was
that if the vacancies for the year 1991-92 were
to be filled then the cut-off date should be
318t March 1992, There vas ne sound reason for
fixing the date as 1st October when 35 posts in
super time-scale were alse created later than
1st Octeber consequent upon the cadre review.
(ii) For purposes of computing 3 years regular service
in the scale of R 4500-5700, the period of service
performed in the functional grade or non-functional
grade of & 4500-5700 should be taken inte account
alike in terms eof Para 6 of the 0.M, dated 14th
November 1991 issued by the Ministry of

Health, aa extracted sarlier in this order,
(iii) Te designate Associate Professogﬁpaciafk(:radn I1

in Nan-functional Selection Grade ef & 4500-5700
as Proreaggrs/Spacialists Grads I fram 1.12.91

is arbitrary, Since the payscale of R 4500-5700
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is the scale ef Prefessors/Specialist
Grade I alsg, therefere, the designation
should relate to the date when this scale

was granted to the applicants.

7. The Learned Counsel for the applicants arqued that
by designating the applicants as Specialist Grade I from
1412.,1991 and by taking the cut-off date for eligibility
as 1.10.91, the applicants are being denied the benefit
of being considered for the post of Consultant/SAG,
though they have been getting the non-functional scsle of
fse 4500-5700 from 1.4.88 or 31.3.89,

8, The Lsarned Counsel for the respondents contended

that the cut-eff date as 1st October was fixed by the Govt,

by order dated 19th July, 1989, This cut-eff date which

is the middle ef the financial year was prescribed by a

general oircular and ie applicable for all categories of posts,
The applicant cannet find fault with this circular when it i
has been acted upon fer various prometional posts under the
Government of India and even in respect of other posts created
as a result of the recemmendations of thg Tikku Committes
Report. He added that the memerandum dated 14th Nevember 1991
containing the decisions of the Gevernment of India

regarding the Tikku Committge Report was clear enough,

35 additienal pests of consultants were created in the
Nen-tsaching Specialists cadre of the Central Health Schems
by upgrading an equivalent number of posts of Specialists
Grade I (R 4500-5700) on floating basis. The distinction
between nen=functional selaection grade and the functional
grade was eliminated from 1st December 1991. This date

has also rationality since t he decisions were taken by

the 0.M., dated 14th November 1991 and, thersfare,
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the slimination of the distinction betwean
functional grade and non=functiongl grade could either be
from 14th November 1991 or from the lat of the month
follewing the date of the issus of the order, The
lst December 1991 was accordingly chesan, There is
RO arbitrarinesss about it, The applicants verg
Specialists Grade Il Officers (nun-teaching) in the
nen-functional grade of R 4500-5700 and they were
designated as Spacialists Grade I from 112,91, The
recruitment rules for prometion te the post.of;snc/

Consultant provided that officers holding posts in
Specialists Grade ? in fon=teaching sub-cadre with
3 yaars regular sarvice in the grads would he eligible,

Though the applicants were holding the scale of Spscialiaté
Grade I, they were net holding the posts of Professors/ ™
SpecialistsGrade I on the date of eligibility f,e. 18t
October 1991 and were, therafore, ineligible far consie
deration fer vacancies of the year 1991-92,

9. The Learned Counsel fer the respondents cited the
case of Sushma Sharma v/s State of Rajasthan /"AIR 1985
Volume 72 SC 1378_7. The Learnad Counse} cited the
rollouing therefrom 2~

The problems of government are practical

ones and may Justifry, ir they de net require,
rough dccommedations, illogical, it may .be ’
and'unaciantific. But aven such criticigp
should not be hastily 8xpressed. Uhat ja
best is not alvays discernible, the wisdom
of any choice may be disputed or condemnad,
Mere errors of government are net Subject

to our judicial revisw, It je enly its

palpably arbitrary 8xercises which can be
declared veid,
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relisf is continuing. ASLP vas filed in the Hon'ble
Supreme Court against the order of the interim relief

and against another order dated 1st July 1992 rejecting

an M.P. for impleading some petitioners., The Hon'ble
Supreme Court ebserved that it was epen to the peti=-
tioners in the SLP to mave the Tribunal fer e modification

of the Stay order se as to confine the stay only te

the extent of ths Posts corresponding te the number of
original petitiene:s befere the Tribunal, The Ceurt
further observed Fhat it will be within the jurisdiction
of the Tribunal to dacide whether they should embark
Upon a consideration ef such an interlecutery prayer if
made er te procesd to dispose of the main matter itselfv
oxpadit#oualy. The Hen'ble Court further gave the direce
tions te allew the petitioners in the SLP to be formally
impleaded. However, they made it clear that the particie
pation eof the petititioners should not entitle them te
re-spen the earlier stages of the pleading and they shall
be entitled to make their submissions en the existing
pleadings.

1. We_ heard tensively the Learned Couns spn both
slaes inglugigg gﬁa‘caungs fo? tge i:pleadedaéitftioners

(rsrerrsdfabova)'>an the 0.A. as also on the interim relief.

We have decided to deal with the case and dispess of the

mai: matter itself, having had the benefit of detailed argue-
ments.,

12, Tgo first question bufere us fer censideration

is whether the cut-off date given in the 0,M, dated

19th July 1989 ef the Department of Parsonnel & Training
is maintainable or not. This Memerandum fixed the cuteoff
date as lst October of the year where ACRs are written
firancial year-uise for determining the eligibility of
officers for premotion. Abeut cut-eff date, no doubt

the cheice of the date, which has necessarily to be
intreduced te affectuate some benefits je Qhan te }§
scrutiny by the Banch and must be supperted on the

teuch stone of Article 14. The Lesarnad Counsel for the

applicants quoted extansively frem the Judgement in
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the case of D,S, Nakara v/s Union of India (AIR 1983 SC 130).
In this case the classification in the revised pension
formula between pensioners on the basis ef date of retire-
ment specified in the memorandum was held arbitrary and
violative of Article 14 of the Cenatitution, The Court

had ebserved that all persons similarly circumstance sheuld
be treated alike beth in privileges conferred and liabilities
imposed, Equal laws would have tobe applied teo all in the
same situations and there should be no discrimination
between one person and another,if as regnr?s the subject
matter of the legislation the position is substantially

the same. The Court added that it was the svant ef retire-
ment subsequent te th; specified date which introduced
discrimination in one etherwise hemegenous clause ef
pansioners. The Gevernmant could net pick eut a date

from a hat,.

13. Similarly, the Learned Counsel fer the applicant
cited the case ef R.K.Ojha v/s Land & Davelepment Officer,
New Delhi & Others /1988 (6) A¥C 601_7 vhere Government

allewed besnefit ef special pay in pay fixation from a
particular date and the applicant was denied benefits
because he steod prometed beferes that date. It was held
that ne valid basis was shoun fer fixation ef cut-eff
date and tharafé?o it was arbitrary. '
14. Yot another case was queted by the Learned qunsol
fer the applicant, This was the case ef Ranjit Singh v/s
Government of India /1990 (14) BiC 320_/. The observation
therein was that the stipulation requiring the applicant

to clear the trade test scheduled te be held during April
1988 was discriminatory when there was ne such stipulation
for those appointed prior te 18.3.87.

15, In the case eof D.R. Nim v/s Union of India /TAIR 1967
SC 1301_7, ths Hen'ble Supreme Ceurt had held that there

could nef be an arbitrary date fer fixing of a principle,
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16. Kesping in view the above case laus and argigmen 8,

the thing to be sean is uwhether the cut-eff date in this

case has been picked out from a hat , whether it divides a
homagenous clags, whether it impeses any condition on a
particular greup exempting ethers similarly placed and
whether there is any illegality eor irrationality er
arbitrariness about it. Just as the peried ef service
in the previoue poat is required to be laid deun by the
executive for prometion, the cut-off date for purposes of
reckoning has also to be s¢ prescribed. The respondents
have done so, The date chosen istnemid of a financial
year (1st October) for the vacanciss of the year, One
can argue that if the vacancies relate to 1991-92 these
being considered should have acquirad the requisito
experience by the beginning of the year so that they
could be considered fer a vacancy falling in the sarlier
part of the year, Others can argue with equal ferce if

not greater that it should be the end of the year i,s.

31st March 1992 sinca t he vacancies of the whole year

were being considered., The respondents have chesen a

hid path and fixed 1st Octeber as the cut-eff date, This
is clearly intelligible, It is not a case of dividing

a homegenous class or stipulating seme thing fer one group
and something else for anethergrap: in a homegenous

class,. In the case of 0,5, Nakara all were pensioners

and removal of the barrier in regard to date of roﬁiremont
did not affecﬁ adversely any petitioner. In this case the
cut=off date is equally applicable teo all, Shifting of the
cut-off date may help some but at the cost of others,
Whether this cost is marginalZ® or marksd is immaterial,
The respondents have Pixed a cut-off date net only for the

purpese of prometions in question in this case but for

promotions ts posts generally in various Daepartments. The
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order stood issued ruch befire the cuestion of SIORQ

this case zrese, Jde find ro irreticnality or srbitariness

cbout it, de carroi fauls the cecieion guer on Lhe ground that
' \

malafide vitistes or exirerucus end irratioral fzetlors foul,

In thie view of the Met . er the cut=off vate fixesd by the

responconis 25 Ist Qeotober is upheld,
17, The mext (uestion unich arises is whether che full

servicz perforrece in ke furcilorasl Ora=ce I rur-fupciioral

erede shoulc court towspce einlcibilivy, Coubiless, they would
80 count in terms of the L.i, of Mirisizy of Hezlth tateg

14th November, 1991, But the irporvant Corsicsration ic thai
accordine to the recrui.rept tules the ofiicers g pe corgiceres
should be Spccialists Grade~I, The cate for elicibility is Cetar-
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mined on the besis of ihe cui=orf czie s
acplicants uere holovirg posis ir Specislicd Grzde-I1 only
thouch in ihe scale(non~furciioral) ccuivalent to Speciatist
Grace I, The tistinction beziueir Lhe Fon=-furc-foral selection
crade (R 43G60-5700) and funclioral crace (R 4500-5700) wes
eliminated anc all Specislist Grace-II officers( on=tleaching)
in the non-functioral selection g rade were designated as
Specialist QGrace I Weeof, 1=12-91, Therefore, it is evident
that the applicants Wwere rot Specialist Grade I on Ist
October,1991, An arguement that the ra.ier was urder
consideration for long and the dae Ist Decémber,1991 could
have been advarcec coes rot tzke us far in Consicderation of
the applicantt's case, The faci remzirs that the Goverhmentg
decisions were taksn an 14th Novembe1,1997 anrd there wvas
nothirc arbiirary in the Tesuorcenis rlving effecy to their

Cecision from. a prospective caiEj the zate of isssue of Lhe

decision was 14th November,1991 anc {he responter:s
uncerstandahly fixed v Dicember as he cate for eliminsticn

Y  the cistirciion velueer the Speciziiste Srade Il(nurfunctiona’

eesl
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and Specialists Grade I carrying the same payscale.

the preregative of the Executive to decide from which date
the benefits should flow and so leng as the Pixation of dats
vas not arbitrary or unintelligible we cannot find fault
mere so, when it dees not show any discrimination,

18, In the context of the aforsesaid facts and arguements
in this particular case ws are of the view that the reliefs
claimed in the application are net maintainable. Hewever,
we hasten to say that we expect respondents te set in metion
the question of cenvening the subsequent OPC expeditiously
fer the vacancies carried forward and anticipated during

1992-93, more 8o, when the respendents ars said to be having

40 vacancies during 1991-92 for which the eligible ones

according to the criteria fixed By the respondents are reported
to be only 33.. The abject of creating posts was to remove
stagnation and aveid frustration amongst Specialists whe are
discharging very important and rasponsible duties., It was

with this objective that it appears that non-functional scale
equivalent te scale of Specialists Grade I was prescribed and
given to some members of Specialists Grade Il wheo had had lang
years of experience. If the next DPC is held early their
avenues for promotion to pasts ef SAG/Consultants would epen up
and minimise their frustration as they would be missing the

bus by a thin and small margin of time. This would also be
consistent with the guidelines of DPC issued by respondants
wherein it has beep mantionad that the(appointing authorities
should initiate nc;ian te fill up the existing as well as
anticipated vacancies well in advance of the expiry of the prev-
ious panel by collecting relevant dacuments fer placemant
before the DPC,

19. With the observation as above, the OA is dismissed

with no order as te costs. The interim order, which gets

merged inbothis order, thersfors, stands vacatad,

1o W L—-J-( 300137,

Gupta Ram Pal Singh
Hember (k) : Vice=~Chairman(2J)



